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Current Topics. 


The opinion of the Court of Errors and 
Appeals of New Jersey, in Vanderbilt v. 
Mitchell, filed June 17, is perhaps the first in- 
stance where a court of last resort has dealt 
with the power of equity to stamp as a fraud 
a public record of vital statisties (7. e., a birth 
certificate) in form regularly made and filed 
by a public officer but based upon false in- 
formation given by the parent to fraudulently 
fix the paternity upon a third party. The 
power of a court of equity to direct the can- 
cellation of official records, stamping them as 
fraudulent, is declared, as well as the power 
to destroy the evidential character of such 
records. The decision points out what is 
true, not only in New Jersey but in many 
other States, that the laws which provide for 
the creation of evidential records relating to 
vital statistics are notably lacking in provi- 
sions for the correction of mistakes or cancel- 
lation in ease of fraud. The field which such 
statutes create for cunningly devised and far- 
reaching frauds is suggested. Under the 
statutes relating to vital statistics and the 
usual provisions making them evidential, and 
under the Constitution of the United States 
by which they are given force in other States, 
why might not a birth certificate be filed in 
New Jersey, where it would not attract the at- 
tention of a resident of Massachusetts, fraud- 





ulently describing a party in Massachusetts 
to be the father, and after the alleged father’s 
death be made the.basis of an attack upon his 
estate? Is not the constitutionality of so 
much of the act as makes the contents of this 
certificate evidence prima facie or otherwise 
of the facts therein stated, and therefore 
binding upon strangers to the record, unless 
contradicted by competent evidence, open to 
serious question as tending to deprive an 
owner of property without due process of 
law? These questions have apparently never 
been considered or decided. The question 
whether an individual has rights, other than 
property rights, which he can enforce in a 
court of equity and which the court will pro- 
tect against invasion, is discussed. 





An article on the subject of “ Photography 
and Questioned Documents,” by Mr. Albert 
S. Osborn, Rochester, N. Y., which first ap- 
peared in the Albany Law Journal, Vol. 63, 
No. 7, has been reprinted by Mr. Osborn 
with a large number of very interesting il- 
lustrations. The article gives definite direc 
tions regarding the illustration of a ques- 
tioned document so that the facts may be 
shown in the most effective and convincing 
manner. Anyone with a disputed document 
case on hand would do well to send for a 
copy of the reprint. 


Hon. G. A. Endlich, in an article pub 
lished in the American Law Register,—Uni- 
versity of Pennsylvania,— deals with the 
subject, “ The Personal Liability of Mem- 
bers of Voluntary Associations.” The article 
is written in Judge Endlich’s clear and in- 
structive manner, well illustrated and forti- 
fied by authorities. The article begins with 
an interesting account of a committee of 
thirteen, who in the ardor of enthusiasm after 
the “ Tippecanoe and Tyler Too” election of 
1840, arranged a dinner for 1,000 persons, 
which dinner was however partaken of by 
4,000 persons, and the cost of which was re- 
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covered by the tavern keeper from three in- 
dividual members of the committee in a judg- 
ment approved by the Supreme Court of 
Pennsylvania. (Eichbaum v. Irons, 6 W. & 
8. 67.) The gist of Judge Endlich’s article is 
that in the case of voluntary associations of 
the non-business type, only those members are 
liable for a debt incurred in behalf of the 
association who contracted or participated in 
the contraction, or who ratified the contrac- 
tion of the debt; the law of partnership not 
being applicable, and there being therefore 
“no implication of agency of the contracting 
for the non-contracting members. 


A. G. Avery, of Spokane, was elected pres- 
ident of the Washington State Bar Associa- 
tion and Spokane was selected as the place 
for the next annual convention, at the gather- 
ing in Seattle, July 11-13. Other officers 
named are: R. S. Holt, Tacoma, first vice- 
president; C. P. Gose, Walla Walla, second 
vice-president; J. B. Bridges, Aberdeen, 
third vice-president; Jeremiah WNeterer, 
fourth vice-president; C. Will Shaffer, 
Olympia, secretary; W. V. Tanner, Seattle, 
assistant secretary, and N. S. Porter, Olym- 
pia, treasurer. Frank T. Post, of Spokane, 
and Thomas B. Hardin of Seattle, were ap- 
pointed to represent the State of Washington 
at the next meeting of the American Bar As- 
sociation, to be held at Portsmouth, with in- 
structions to use their endeavors to have the 
convention of 1909 at Seattle. Vice-Presi- 
dent Fairbanks addressed the delegates at the 
final session, discussing the duties of lawyers 
as professional men and citizens and joining 
in the eulogies of lately departed members of 
the State bar. Dr. Elmer F. Heg, secretary 
of the State board of health, read an interest- 
ing paper on “ Our Sanitary Laws.” <A ban- 
quet was tendered to the visiting members by 
the Seattle bar, with Vice-President Fair- 
banks as the guest of honor. 


How thoroughly the red man is becoming 





versed in the manner of the paleface, even in 


court matters, is illustrated by a recent case in 
the Superior Court of Yakima county, Wash. 
An Indian was about to be sentenced and he 
could not understand English. Seated in the 
rear of the room was a young buck who had 
been an interested spectator. It was known 
he could speak English, so he was called upon 
to interpret the sentence imposed by the 
judge, which he did. As soon as he did this 
he approached the clerk and demanded $2, 
saying that he had been called as an inter- 
preter and was entitled to the fee. Since he 
was called as an interpreter in the court he 
will probably receive his $2 when the war- 
rants are issued. It is the delight of Yakima 
Indians to appear in court as witnesses. 
Whenever any were involved in a criminal 
action it has been their custom to summon 
witnesses, having as many as possible from 
their immediate family. So frequent did the 
Indian cases become it dawned upon the au- 
thorities that the redskins were instituting 
these suits so they might obtain witnesses’ 
fees. Since then there have been compara- 
tively few Indian cases, 
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New York Court oF APPEALS. 
Decided April 9, 1907. 





JOHN ADAMSON, Appellant, v. THE City or New 
York, Respondent. 





This is an appeal from an order of the Appellate 
Division of the Second Department, as resettled and 
amended, entered January 25, 1906, reversing a judg- 
ment in favor of plaintiff and granting a new trial. 

Paul E. Jones, for appellant; Wm. B. Ellison, Cor- 
poration Counsel (James D. Bell of counsel), for re- 
spondent. 

Hiscock, J.—Plaintiff was the owner of a two- 
story frame building in the Borough of Brooklyn. It 
had been unoccupied for three or four months prior 
to November 5, 1901, which was election day, and dur- 
ing that period had been subjected to various depre- 
dations, which left it in a somewhat dilapidated con- 
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dition. Upon the latter day it was practically de- 
molished by a varying crowd of young men and boys, 
estimated’ by different witnesses to have numbered 
from eight to thirty. The demolition took place in 
the day time and the persons who accomplished it 
are said by one of the witnesses to have had an axe 
and a crowbar, and by others simply to have had 
some rope and pieces of pipe and timber with which 
to pry the building apart. As soon as one of the 
trespassers had secured a piece of the house he ran 
away with it, and another took his place. There was 
no disturbance except such as was naturally inci- 
dental to such a proceeding, and there was no evi- 
dence of any purpose to accomplish the destruction by 
violence, and in spite of any resistance which might 
be offered, but, upon the other hand, when a police- 
man appeared, the crowd ran away. At the same 
time in other portions of the police precinct boys and 
men were stealing wood for bonfires. 

Upon these general facts plaintiff has sought to 
hold the respondent, the city of New York, liable for 
the value of his building, upon the ground that it was 
destroyed by a mob or riot, basing his action upon 
section 21, chapter 685, of the Laws of 1892, known 
as the General Municipal Law, which, in part, reads 
as follows: “A city or county shall be liable to a 
person whose property is destroyed or injured therein 
by a mob or riot for the damages sustained thereby.” 

The learned Appellate Division has decided that 
there was no such evidence of a mob or riot as would 
entitle the plaintiff to recover, and we agree with 
this view. 

Section 449 of the Penal Code defines riot as fol- 
lows: ‘“ Whenever three or more persons, having as- 
sembled for any purpose, disturb the public peace by 
using force or violence to any other person, or to 
property, or threaten or attempt to commit such dis- 
turbance, or to do an unlawful act by the use of 
force or violence, accompanied with the power of im- 
mediate execution of such threat or attempt, they are 
guilty of riot.” 

In interpreting this statute, which defines an of- 
fense well known at common law, we are entitled to 
seek aid from common law definitions of such offense 
(People v. Most, 128 N. Y. 108, 113). 

A frequently quoted definition of the term riot is 
that given by Hawkins in his “ Pleas of the Crown,” 
namely: “A tumultuous disturbance of the peace 
by three persons or more assembling of their own 
authority, with an intent mutually to assist one an- 
other against any one who shall oppose them in the 
execution of some enterprise of a private nature and 
afterwards actually executing the same in a violent 
and turbulent manner, to the terror of the people, 
whether the act intended were of itself lawful or un- 
lawful.” 


Greenleaf adopts a definition evidently based upon 
that given by Hawkins and to the effect that to con- 
stitute a riot “it is necessary that there be three or 
more persons tumultuously assembled of their own 
authority with intent mutually to assist one another 
against all who shall oppose them in the doing either 
of an unlawful act of a private nature or of a lawful 
act in a violent and tumultuous manner.” 

Interpreting the statute upon which plaintiff bases 
his right of ‘action in the light of the provisions 
quoted from the Penal Code, and assisted as we may 
be by the foregoing common law definitions, we think 
that the evidence fails to disclose the existence of a 
mob or riot at the time plaintiff’s property was de- 
stroyed. As we use and contemplate those terms we 
naturally think of an unlawful assemblage of people 
of threatening attitude acting in concert with dis- 
order and violence and determined to accomplish some 
injury to person or property in spite of any resist- 
ance which may be offered. It is apparent, of course, 
that not every illegal interference with property by 
three or more people would come within the definition 
of a mob or riot, but that many such infractions of 
law would constitute trespass or larceny or some kin- 
dred offense. The acts complained of in this case, in 
our opinion, come within the latter category rather 
than within the definition of an offense which plain- 
tiff has sought to establish. The boys and men who 
perpetrated them, in constantly shifting numbers, 
were evidently stealing and carrying away the mate- 
rial of plaintiff’s house for some ulterior purpose not 
fully disclosed, and their conduct in dispersing when- 
ever a policeman appeared indicated any other pur- 
pose than that of proceeding with force or violence to 
accomplish their purpose, acting in concert and mu- 
tually assisting one another against any one who 
should oppose them. 

We think the case can clearly be distinguished 
from those which have been called to our attention as 
authorizing a recovery. 

In Solomon y. City of Kingston (24 Hun, 562), 
it appeared that a crowd, which had assembled at a 
fire, broke into plaintiff’s store and carried away his 
goods, and that these acts were accompanied by vio- 
lence toward those who were attempting to protect 
the property against the assembly. It was scarcely 
contended, upon the part of the defendant, that the 
gathering which finally caused the injury to the plain- 
tiff’s property did not constitute a mob or a riot, but 
the defense was rather based upon other considera- 
tions which are not involved here. 

In Marshall v. City of Buffalo (50 App. Div. 149), 
it was proven that a crowd of men, women, boys and 
girls appeared upon the premises of the plaintiff with 
shovels, axes and other tools and commenced to de- 

molish the building and carry the material away in: 
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wagons; that from 100 to 200 people were engaged in 
the work of destruction, which continued for three 
days, until only the foundations were left, and it was 
held that it might be fairly inferred and found from 
the evidence that they were executing the common 
purpose of unlawfully demolishing and removing the 
building and that there was a preconcerted plan to 
that effect upon the part of many people, and that 
the jury were entitled to draw the conclusion that the 
buildings in question were unlawfully and with force 
and violence demolished and ruined by a riotous and 
disorderly mob in the execution of a common purpose 
and in defiance of law and order. 

The case of Regina v. Langford (Carrington & 
Marshman’s Reports, 602), involved an indictment 
under a statute for riotously and feloniously demol- 
ishing a house. The statute contained no definition 
of the term riot and the court resorted to the one 
drawn from Hawkins, which has already been quoted. 
It was held that a riot must be attended with cir- 
cumstances of terror to the people and that this es- 
sential element was established in the case at bar and 
hence a conviction was allowed. 

In each of these cases there was present an ele- 
ment of concerted action and violence in attacking 
those who offered resistance to the execution of an 
unlawful plan, or of a large and tumultuous gather- 
ing against public peace and order which carried out 
its unlawful destruction of property with prepara- 
tion and deliberation, or of unlawful conduct calcu- 
lated to inspire terror, and therefore coming within 
the particular statutory definition there applicable, 
and none of which features are here present. 

This case, upon the other hand, comes within the 
principles adopted in Duryea v. Mayor, etc., of N. Y. 
(10 Daly, 300, aff'd 100 N. Y. 625), where it was 
held that the conduct of a collection of boys and 
young men who destroyed a building and who showed 
no intent to resist opposition by the public authori- 
ties or private citizens, but upon the other hand dis- 
persed at the eoming of a single police officer, was to 
be regarded as malicious mischief and trespass rather 
than the acts of a mob and riot. The distinguishing 
facts of that case are quite similar to those presented 
here, and we think that it outlines a more correct 
course for us to follow than would be adopted if we 
should hold that the acts now being complained of 
were of such a character as to impose a liability upon 
the municipality for the destruction of property by 
mob violence. 

The order appealed from should be affirmed and 
judgment absolute rendered upon the stipulation, 
with costs in all the courts. 

CULLEN, Ch. J.: Gray, VANN, WERNER, WILLARD 
BARTLETT and Cuasg, JJ., apncur. 


In the United States Circuit Court of Appeals 
for the Third Circuit. 


In the Matter of the Petition of Grorce H. Craw- 
ForD for a Writ of Habeas-Corpus directed to the 
Sheriff of Lycoming County, and Warden or Keeper 
of the Common Jail of said County. 


Before DALLAS, GRAY and BUFFINGTON, Circuit 
Judges. 

Datias, J.—The United States District Court for 
the Middle District of Pennsylvania, sitting in the 
Circuit Court for that district, awarded a warrant of 
arrest under the Pennsylvania Statute of July 12, 
1842 (P. L., p. 339), in pursuance whereof George 
H. Crawford was committed to jail. The jurisdic- 
tion of the Circuit Court to do this being denied, we 
allowed a writ of habeas corpus, and upon its return 
the case thereby presented was argued by counsel, 
and having been duly considered by us, is now for 
adjudication. It should be promptly disposed of, 
and to avoid delay we will but briefly state the 
grounds of our decision. 

The contention on behalf of the prisoner appears 
. to be that authority was not given to the Federal 
courts to issue the process which was issued in this 
instance, either by section 914 or 915 or 916 of the 
Revised Statutes, and that, even if it had been, such 
authority would not presently exist, because, as is 
argued, the enactment by Congress of the Bankruptcy 
Act of 1898 suspended the Pennsylvania Act of July 
12, 1842. Neither of these positions is tenable. A 
judgment had been recovered in a common law 
cause, and the warrant of arrest, being a remedy 
provided by the State law “to reach the property of 
the judgment debtor,” was, we think, plainly within 
section 916. The cases relied upon by the learned 
counsel for the prisoner are not in point. In Friedly 
v. Giddings et @., 119 Fed. 438, the court was 
dealing with a motion for an adjudication that, by 
reason of the character of the cause of action, the 
defendants ought to be confined in jail, according 
to the statutes of the State. It was not dealing with 
a remedy upon a judgment, by execution or other- 
wise, to reach the property of the judgment debtor. 
The State statute under consideration in Curtis v. 
Feste, 6 Fed. Cas., p. 1004, was in a very high de- 
gree penal. It did not provide a remedy to reach 
property, but made it “the duty of the court, in all 
cases described in it except one, upon convietion of 
the debtor, to sentence him to three years’ imprison- 
ment, and in the other case, to sentence him to the 
term of imprisonment, with a condition that he 
should be discharged on payment of the debt.” 

The Pennsylvania statute of July 12, 1842, is not 





Order affirmed, etc. 
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designed to effect the distribution of the debtor’s 
assets amongst his creditors. It is a proceeding in 
aid of execution. Its object is to reach property of 
a judgment debtor which he fraudulently conceals. 
The case of Commonwealth v. O’Hara, 6 Phila. Rep. 
402 (cited for the prisoner), was decided by a Penn- 
sylvania court of first instance, and the learned 
judge by whom that decision was rendered after- 
wards became a justice of the court of last resort of 
that State, and, as such, participated in its unani- 
mous judgment in the case of Scully v. Kirkpatrick, 
79 Pa. St. 324. This adjudication, and others which 
need not be particularly referred to, accord with our 
present conclusion. 

The order of this court is that George H. Crawford 
be remanded to the custody of the keeper of the com- 
mon jail of Lycoming county, there to be detained 
in pursuance of and in accordance with the order of 
the Hon. R. W. ARcuBatp, United States District 
Judge for the Middle District of Pennsylvania. 

Filed, April 5, 1907. 

OPINION OF ARCHBALD, District JUDGE, FILED APRIL 
22, 1907. 
In the Cireuit Court of the United States for the 
Middle District of Pennsylvania. 
JOHNSON v. CRAWFORD & YOoTHERS—October Term, 


laws of the State being thereby made inoperative. 
But it was held, on the other hand, in Gregg v. Hil- 
sen, 12 Phila. 348, by a court of equal authority, just 
the contrary of this, that nothing short of actual 
proceedings in bankruptcy would prevent a recourse 
to the writ; and the question may therefore be re- 
garded as an open one. The further position taken 
in the O’Hara case, that the writ was obnoxious to 
the bankruptcy law and so not allowable, because it 
would enable the execution creditor to obtain a 
preference, is an objection which would equally apply 
to a fi. fa. or other process to enforce the collection 
of a judgment, and is, of course, not tenable. Chand- 
ler v. Siddle, 3 Dill. 479; Berthelon v. Betts, 4 Hill 
(N. Y.), 572; In re Hoskins, Crabbe, 466; Ex parte 
Winternitz, 18 Pitts. Leg. Jour. (N. 8.) 61. And 
in Seully v. Kirkpatrick, 79 Pa. 324, and Hubert v. 
Horter, 81 Pa. 39, the writ was sustained, notwith- 
standing bankruptcy, which negatives any such idea, 
the fact that the debts there were not discharged be- 
ing immaterial. This is a Federal question, how- 
ever, and must be decided on principle, State deci- 
sions at the best being’ merely advisory. 

The Act of the Legislature by which the warrant 
of arrest is given in substance provides that in all 
civil cases, where a party cannot be arrested or im- 
prisoned, it shall be lawful for the plaintiff, having 
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1905 (No. 34). begun suit or obtained judgment, to apply for a 


warrant to arrest the defendant, upon proof by 
affidavit that he is about to remove any of 
his property out of the jurisdiction of the 
court with intent to defraud his creditors; or 
that he has property which he fraudulently conceals, 
or money or property which he unjustly refuses ta - 


RULE TO QUASH WARRANT OF ARREST. 
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Marcu 15, 1907. 
Seth T. McCormick for the rule; A. L. Cole and C. 
H. McCauley for plaintiff, opposed. 


ARCHBALD, District Judge—On January 11, 1906, 
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the plaintiff recovered a judgment of $27,710.60 
against the defendants in an action of assumpsit for 
timber sold; and having failed to obtain satisfaction 
by execution, on December 20, 1906, filed an affidavit 
charging in substance that the defendants had money 
and property which they fraudulently concealed and 
refused to apply to the payment of the judgment, 
and thereupon secured a warrant of arrest, under the 
Act of Assembly of July 12, 1842, P. L. (Pa.) 339. 
Upon this one of the defendants, Crawford, was ap- 
prehended, and having been brought into court, has 
moved to quash the writ, upon the ground that, in 
the present state of the law, it is not authorized, the 
right to file a bond to take the benefit of the insol- 
vent laws of the State being an essential part of the 
proceedings, and having been suspended by the pas- 
sage by Congress of the Bankruptcy Act of 1898, the 
right to the writ falls with it. The motion is jus- 
tified by the case of Commonwealth v. O’Hara, 6 
Phila. 402, where it was held that a warrant of arrest 
under the Act of 1842 could not be prosecuted in the 


apply to the payment of the judgment rendered 
against him; or that he has assigned, removed, or 
disposed, or is about to assign, remove or dispose of 
his property with like fraudulent intent; or that the 
debt in suit was fraudulently contracted. And the 
defendant having been thereupon brought in, if the 
judge by*whom the writ was allowed is satisfied that 
the charges made in the affidavit are substantiated, 
and that the defendant has done or is about to do 
any of the acts complained of, he shall commit him to 
the jail of the county in which the hearing is had, 
to be there detained until he shall be discharged by 
law. Provided, that he shall not be committed, if he 
pays the debt or demand with costs; or gives satis- 
factory security to pay the same with interest, within 
sixty days, if the demand is in judgment and the 
time allowed for a stay has expired; or gives bond 
with sufficient sureties that he will not assign or re- 
move his property, where that is the fraudulent de- 
sign charged; or gives like bond to apply within 
thirty days to the Common Pleas of the county for 
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comply with the requirements of such laws, and fail- 
ing to obtain a discharge shall surrender himself to 
the jail again. After having been committed, he may 
also be relieved from custody, upon judgment being 
rendered in his favor in the pending suit; or upon 
assigning his property and obtaining a discharge in 
due course; or by paying or securing the demand 
with costs; or upon giving either of the bonds men- 
tioned as aforesaid. In taking the benefit of the in- 
solvent laws, either before or after commitment, the 
defendant is required, as to the matters set forth in 
his petition, the notice to be given to creditors, the 
oath to be administered to him, and all things touch- 
ing his property, to proceed agreeably to the provi- 
sions of the Act of 16th June, 1836, entitled “An 
Act relating to insolvent debtors;” the trustee to 
whom the assignment is made being given the same 
powers and duties, creditors the same rights and 
remedies, a discharge the same effect, and the de- 
fendant made liable civilly and criminally the same 
as if the provisions relating thereto were in the war- 
rant of arrest act, fully and at length enacted. Turn- 
ing to the Act of 1836 for a better understanding of 
these provisions, it appears that in his petition to 
the court for the benefit of the insolvent laws, the 
debtér is to make a statement under oath, of all his 
property and effects and of the debts he owes, giving 
the names of his creditors, the amounts due to each 
‘of them, the nature of the indebtedness, and the 
causes of his insolvency. And a time for a hearing 
thereon, having been fixed, and due notice given to 
creditors, he is thereupon to exhibit to the court a 
just and true account of his debts, credits and estate, 
producing, if required, his books and papers relating 
thereto, and answering all questions that may be put 
to him touching the same; and having taken an oath 
to deliver up all his possessions, and denying any 
transfer or conveyance in fraud of creditors, he is to 
execute an assignment thereof to a trustee, for the 
_ benefit of creditors; being thereafter relieved and dis- 
charged from liability to imprisonment by reason of 
any judgment or decree for the payment of money, or 
for any debt or damages before that contracted, oc- 
casioned or accrued; but property subsequently ac- 
quired is still to be liable, although after obtaining a 
discharge it may, by order of court, on consent of a 
majority in number and value of creditors, be made 
exempt from execution for seven years, as to any 
previously existing debt or cause of action. It is 
further made the duty of the trustee to collect and 
convert the property so turned over to him, and hav- 
ing accounted therefor, to distribute the same to 
creditors, under the direction of the court, upon due 
proof made of their respective claims. This in a gen- 
eral way was the system of insolvency prevailing at 
the time the Act of 1842, authorizing a warrant of 





arrest, was passed. More recently, by Act of June 
4, 1901, P. L. 406, there has been a revision and am- 
plification of the law, modifying in some respects the 
provisions of the Act of 1836, which is in terms re- 
pealed, but being in the main the same, the most 
important difference being that voluntary assign- 
ments for the benefit of creditors, as well as those 
made after arrest upon civil process, are provided 
for, and that creditors, upon accepting a dividend 
from the insolvent estate, are required to execute re- 
leases. So stood the law at the time the warrant of 
arrest in the case in hand was issued, 

That, under the circumstances and subject to the 
conditions named in the statute, the right to such a 
warrant exists in the Federal, the same as-in the 
State courts, there can be no serious question. As 
a remedy by execution to reach the property of the 
debtor, given by the State law, it either is carried 
into the Federal law, as provided by section 916 of 
the Revised Statutes, or being sanctioned by the 
State statute, and so being agreeable to the usages 
and principles of law, it is to be regarded as a writ, 
which, although not specifically provided for by Act 
of Congress, is capable of being adopted as necessary 
for the full and complete exercise of the jurisdiction 
of the Federal courts, within the meaning of section 
716. It stands, in fact, much the same as a capias 
ad satisfaciendum, of which it may be considered as 
only another form. Wayman v. Southard, 10 Wheat. 
1; Bank v. Halstead, Ib. 51; Ex parte Boyd, 105 U. 
S. 647; Lamaster v. Keeler, 123 U. 8. 376; U. S. v. 
Arnold, 69 Fed. 987; Stroheim v. Deimal, 77 Fed. 
802. Of course it goes into the Federal law, if at all, 
with all its essential incidents, and the method of 
procedure marked out with regard to it by the State 
statute has, therefore, to be substantially followed. 
And the defendant, after having been taken into cus- 
tody, and being about to be committed, having the 
right, as a part of it, to be released upon giving 
bond to take the benefit of the insolvent laws, or at 
least agreeably to the provisions of those laws, if 
this right is to be regarded as inhering in the remedy, 
and has been taken away by the passage of the Bank- 
ruptey Act, as argued, without anything else being 
supplied, the right to the writ itself is also therewith 
necessarily abrogated, 

That the right to relief agreeably to the insolvent 
laws of the State, either before or after commitment, 
inheres in the remedy, can hardly be doubted. This 


alternative is expressly given by the statute, it being 
declared that the defendant, upon the facts on which 
the writ is predicated having been found against him, 
shall not be committed, if he shall enter into a bond 
to the plaintiff to apply within thirty days for the 
benefit of these laws, and shall comply in all respects 
with their requirements; or in default thereof and 
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failing to obtain a discharge, shall surrender himself 
into custody again. It must be assumed that the 
legislature, in allowing the writ, would not have 
sanctioned it upon any other terms; and the measure 
of relief which is so afforded being thus in contempla- 
tion, as an essential part of the proceedings, they are 
left incomplete and dismembered without it. In this 
respect it differs from the case of a ca. sa., the right 
to be discharged from custody, which is there given, 
by a resort to the insolvency laws, being a separate 
and independent statutory provision, as to which, if 
it is taken away or suspended by the passage of a 
bankruptey act, the defendant is simply left with- 
out the opportunity to be released which would other- 
wise be afforded him. Steelman v. Mattix, 36 N. J. 
L. 344; In re Rank, Crabbe, 493. It is to be noted, 
however, that these observations do not apply, where 
the fraudulent design charged, upon which the 
warrant of arrest is allowed, is that the defendant is 
about to remove his property out of the jurisdiction 
of the court, with intent to defraud his creditors, the 
alternative, in order to escape commitment, where 


_ that is the fact, being simply that he shall give bond 


not to remove it nor to prefer other creditors; neither 
are they applicable where the defendant gives secur- 
ity to pay the debt or demand, with interest and 
costs, within sixty days, if it is in judgment and the 
time for a stay has expired, or if not in judgment, 
within a like period after it shall have been recov- 
ered; in either of which cases the superseding of the 
insolvent laws by bankruptcy law is of no conse- 
quence, and the right to the writ therefore as to 
them is beyond controversy. 

It is also, of course, unquestioned that State in- 
solvency laws, whether a discharge of the debtor 
from his liabilities is thereby provided for or not, are 
superseded and suspended by the passage of a Fed- 
eral Bankruptcy Law, the authority of Congress on 
the subject being paramount. Sturges v. Crownin- 
shield, 4 Wheat. 122; Ogden v. Saunders, 12 Wheat. 
212; Tua v. Carriere, 117 U. S. 201; In re Salmon, 
143 Fed. 395; Cresson & Clearfield Coal and Coke Co. 
y. Stauffer, Ib. 665; Hasbrough v. Costello, 184 II. 
110; Parmenter Mfg. Co. v. Hamilton, 172 Mass. 
178; In re Reynolds, 8 R. I. 485; Potts v. Smith Mfg. 
Co., 25 Pa. Sup. Ct. Rpts. 206. Only, however, as 
the two conflict is this true, and it is only, therefore, 
where the bankruptcy law covers and supplies that 
which is undertaken to be disposed of by the State 
law, that the latter must give way. It does not ap- 
ply, for instance, to voluntary assignments for the 
benefit of creditors, although forming a part of the 
general insolvency system of the State, and regulated 
to a certain extent by statute, it being held that, as 
these are good at common law, they are to be carried 
cut and given effect unless they are directly called 








in question by a petition in bankruptcy. Mayer v. 
Hillman, 91 U. 8S. 496; Boese v. King, 108 U. 8. 379; 
Beck v. Parker, 65 Pa. 262; Reed v. Taylor, 32 Iowa, 
209; In re Sievers, 91 Fed. 366. The same is true, 
also, of proceedings given by statute to wind, up the 
affairs of an insolvent corporation by the appoint- 
ment of a receiver. In re Watts & Sachs, 190 U. 8S. 
1; In re Wilmington Hosiery Co., 120 Fed. 180. 
And so is it as to debts and claims which are not 
discharged by bankruptcy. Scully v. Kirkpatrick, 
79 Pa. 324; Hubert v. Horter, 81 Pa. 39; Ex parte 
Winternitz, 18 Pitts. Leg. Jour. (N. 8S.) 61. As well 
as to those persons whose debts do not aggregate the 
requisite amount. Shephardson’s App., 36 Conn. 23. 
Or who are not subject to proceedings, such as wage- 
earners, farmers, and corporations not made specific- 
ally liable. Rittenhouse’s Estate, 30 Pa. Sup. Ct. 
468. Neither, as it has been held, does the existing 
bankruptcy law meet the case of an absconding debtor, 
so as to prevent the issuing of a domestic attachment. 
McCullough v. Goodhart, 8 Dist. (Pa.) 378. Poor 
debtor laws, and those which provide for the release 
of insolvent convicts, would seem to be in the same 
situation, the bankruptcy law having no provision 
adapted to these cases, and the parties to whom they 
apply being otherwise left without remedy. Jordan 
v. Hall, 9 R. I. 218. And notwithstanding the con- 
cession made above, not a little could also be said in 
favor of those insolvent laws, such as the Act of 
1836, which merely provided means for relieving 
from custody a debtor who has been arrested upon 
civil process without undertaking to discharge him 
from his liabilities. Steelman v. Mattix, 36 N. J. L. 
344; In re Rank, Crabbe, 493; Sullivan v. Heiskell, 
Ib. 525. Subject to these exceptions, however, but 
without losing sight of their significance, the insol- 
vent laws of a State being rendered inoperative by an 
existing Federal bankruptcy law, those of Pennsyl- 
vania must be regarded as no longer in force, with 
all the attendant consequences, whether the Act of 
1836 or that of 1901 be taken to represent them. 

But it by no means follows that the right to a 
warrant of arrest, such as is now in controversy, is 
thereby disposed of. The State insolvency system, 
which is superseded by the enactment by Congress of 
a bankruptcy law, is one thing, and the relief ac- 
corded to a debtor in custody under a warrant of ar- 
rest, agreeably to its provisions, is another, and the 
two are not to be confounded. The debtor, in other 
words, secures a release, not by virtue of the insol- 
vency laws, but simply in conformity with them, 
that is to say, by following the course which is there 
marked out, the one statute, so far as it is applic- 
able, being written into the other. How far in this 
respect the Act of 1901 takes the place of the Act of 
1836, which has been repealed by it, it is not im- 
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portant to inquire. Whichever be taken, having been 
made a constituent part of the Act of 1842, the right 
thereby secured to a debtor in custody under a war- 
rant of arrest, either before or after commitment, is 
preserved and rétained and made available to him 
without regard to the fate of the insolvent laws as 
such, whether suspended or repealed, being in effect 
independent of them. I do not lose sight of the fact 
that the bond, which the defendant is to give, is in 
terms to take the benefit of these laws and to comply 
with their requirements, and that the petition which 
he is to present to the court for leave to do so is to 
set forth what is directed by the Act of 1836, and 
to be verified in accordance with it. But a careful 
reading of the Act of 1842 (sections 14, 15 and 16) 
will disclose that this amounts to no more than an 
adoption of the course to be pursued and the steps 
to be taken by the Act referred to, the reference over 
being made for the sake of convenience merely and to 
avoid unnecessary repetition. Suppose, for example, 
that the provisions of the Act of 1836 had been writ- 
ten into the Act of 1842 at length—as by express 
declaration is in effect the case—and it was there 
enacted, as now, that upon complaint being made of 
any of the several matters, upon which the writ is al- 
lowable, a warrant should go out, and upon the de- 
fendant being brought in and the facts found against 
him he should be committed, to be released, however, 
upon giving bond, that within thirty days he would 
‘petition the court for leave to assign his property 
. for the benefit of creditors, to be administered and 
distributed under the direction of the court; and so 
on, according to all that is provided for. Can there 
be any serious question that the warrant as so 
authorized could issue, regardless of whether or not 
the State insolvent laws, from which these provisions 
had been taken, had been superseded by an Act on 
the subject of bankruptcy? And yet that, in effect, 
is the situation here. Or to put it in another form, 
the Act ot 1842, in adopting and incorporating into 
itself, as an alternative of the proceedings upon the 
warrant, the course marked out by the insolvent laws 
for the relief of a failing debtor is not thereby made 
a part of the insolvency system of the State, nor so 
tied up to it as to be obnoxious to an existing bank- 
ruptcy law and be nullified thereby. A petition in 
bankruptcy, duly prosecuted, is no doubt effective to 
“ avoid the proceedings. Barber v. Rogers, 71 Pa. 362. 
But the statute by which the warrant is given is no 
more affected by the bankruptcy law itself, and is no 
more incompatible with it—aside from the question 
of getting a preference—than is that which sanctions 
a capias or any other execution process to reach the 
person or property of the debtor, of which it is only 
an additional and special form. 

This disposes of the case, but there is another 





ground upon which the right to the writ may be sus- 
tained. As pointed out above, a warrant of arrest 
being authorized by the statutes of the State, must be 
regarded as agreeable to the usages of law, and 
being necessary to a complete exercise of the court’s 
jurisdiction, is capable of being adopted, although 
not specifically provided for by any Federal statute. 
Rey. Stats., section 716. But in incorporating it 
into the Federal law the court is only called upon to 
preserve the substance, and if, as argued, notwith- 
standing the views expressed above, the insolvent 
laws of the State are superseded and the defendant 
thereby deprived of the right to resort to them which 
he would otherwise have as a means of being relieved 
fram custody, the bankruptcy law by which this is 
brought about may well be looked to to supply what 
is lacking. It is equally effective and entirely ap- 
propriate, the commitment of the defendant being 
merely until he shall be discharged by law, and is 
even more readily available, no bond being required 
nor anything, in fact, but the filing of a proper peti- 
tion. Proceedings in bankruptcy also undoubtedly 
do away with the necessity for taking the benefit 
of the insolvent laws, although a bond may have been 
given by the defendant to do so. Nesbit v. Greaves, 
6 W. & S. 120; Barber v. Rogers, 71 Pa. 362. And 
why, then, may not a complete substitute be found 
in them? The writ is to be saved, if possible, and if 
it can be done by falling back upon the bankruptcy 
law in this way, there is no reason why the practice 
should not to that extent be modified, not only in the 
Federal but in the State courts as well, it being de- 
sirable, of course if not, indeed, necessary, that the 
two should be in harmony. It is true that a resort 
to bankruptcy would not release the defendant where 
the debt or demand upon which the warrant of arrest 
was predicated was not dischargeable. Scully v. 
Kirkpatrick, 79 Pa. 324; Hubert v. Horter, 81 Pa. 
39; In re Winternitz, 18 Pitts. Leg. Jour. (N. S.) 
61. But in that case the right to‘the benefit of the 
insolvent laws would not be interfered with, and 
there is no occasion, therefore, to consider it. 

In whatever way we look at the case, therefore, the 
writ is sustained; and the affidavit on which it was 
issued, not having been denied, the defendant must be 
committed unless he is prepared to comply with the 
other alternative. A question is raised as to where 
the commitment should be. The Act says to the jail 
of the county in which the hearing is had. But all 
the jails of the district are open to Federal process, 
and the Lycoming county jail, at Williamsport, where 
the court was sitting when the defendant was brought 
in, and where it will be convenient for him to confer 
with his counsel, will, therefore, be selected. It may 


be well to note, in this connection, that any proceed- 
ings to secure his release, after commitment, other 








le 





THE ALBANY LAW JOURNAL. 


201 








than by a petition in bankruptcy, will have to be 
taken before a United States Commissioner, the State 
courts having no authority to relieve those who are 
committed upon a writ from the Federal courts. 
Rev. Stats., section 991; Duncan v. Darst, 1 How. 
301; MeNutt v. Bland, 2 How. 9. 

The rule to show cause why the warrant of arrest 
should not be quashed is discharged; and thereupon 
the defendant is committed to the common jail of 
Lycoming county at Williamsport, Pennsylvania, to 
be there detained until he shall be discharged by law. 
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EpitH O. STEIN, Appellant, v. James DUNNE, Re- 
spondent. 





Appeal from judgment of the Special Term dis- 
missing plaintiff’s complaint upon the defendant’s 
demurrer to a reply interposed by the plaintiff to 
affirmative defenses. 

Charles Goldzier, for appellant; Morgan J. O’Brien, 
for respondent. 


Scorr, J.—The plaintiff sues for breach of a 
promise to marry. Defendant denies that he ever 
promised to marry plaintiff, and, by way of separate 
defenses, alleges that, prior to the alleged agreement, 
the plaintiff had been lawfully married to one Julius 
Stein, and had lived and cohabited with him as his 
wife, and that such marriage had never been an- 
nulled, nor had the parties ever been divorced from 
the bonds thereof, and that, in consequence, the plain- 
tiff was not competent to contract a marriage or to 
make a valid engagement to marry; that plaintiff 


. had brought two actions against said Stein, one for 


a separation and one for an annulment of the mar- 
riage, on the ground that at the time of his marriage 
with plaintiff Stein had another wife living; and 
that plaintiff, by holding herself out as the wife of 
said Stein, had estopped herself from claiming to be 
a single woman, capable of entering into a valid en- 
gagement to marry. The plaintiff, although not re- 
quired to do so, voluntarily replied to these defenses, 
alleging that prior to January 10, 1900, the date 
upon which she went through a marriage ceremony 
with Julius Stein, he had been duly married to an- 
other woman, who, on said 10th day of January, 
1900, was living; that no divorce or annulment of 





said marriage had been obtained; that the same was 
on said 10th day of January, 1900, in full force and 
effect, and that by reason thereof the plaintiff never 
became, nor is, the lawful wife of said Stein, and that 
her marriage to said Stein was, and is, absolutely 
void and of no effect whatever. To this reply the de- 
fendant demurred, upon the ground of its insuffi- 
ciency; his demurrer was sustained and a final judg- 
ment entered dismissing the complaint upon the 
merits. It is sought to sustain this judgment upon 
two grounds: First, that the attempted marriage to 
Stein, although void, incapacitated plaintiff from 
making a valid agreement to enter upon another mar- 
riage until the invalidity of the first marriage should 
be judicially determined, and, second, because the 
continued existence of Stein’s former marriage was 
insufficiently pleaded in the reply. 

If we assume that the continuing validity of Stein’s 
first marriage is sufficiently pleaded in the reply, that 
pleading would seem to be proof against demurrer. 
The Domestic Relations Law makes a clear and sharp 
distinction between marriages which are absolutely 
void and those which are merely voidable, and this 
distinction has been recognized in our jurisprudence 
from the earliest days. A marriage is absolutely void 
if, at the time of its celebration, the former husband 
or wife of one of the parties was living and that mar- 
riage was then in force (Dom. Rel. Law, sec. 3, Code 
Civ. Pro., sec. 1743). Such a marriage imposes upon 
the party imposed upon no legal restraint against 
contracting another (Patterson v. Gaines, 6 How. U. 
8. 550), and no judicial sentence of nullity is neces- 
sary to free the party imposed upon (Pettit v. Pet- 
tit. 105, App. Div. 312). There is undoubtedly a fit- 
ness and propriety in procuring a judicial decree de- 
termining the nullity of such a marriage, and the 
Code permits an action to be maintained for that pur- 
pose, but a decree in such an action does not, how- 
ever, avoid the marriage, but merely declares its in- 
validity. If plaintiff’s former marriage with Stein 
was void, as.she attempts to allege, then she and 
defendant could have contracted a valid marriage on 
the date on which, as she says, defendant promised to 
marry her, and if this be so, she certainly could have 
lawfully agreed to do that which she could lawfully 


‘perform. 


The objection to the form of the reply is extremely 
technical. The Domestic Relations Law (section 4) 
declares that “a marriage is absolutely void if con- 
tracted by a person whose husband or wife by a for- 
mer marriage is living, unless either: (1) Such for- 
mer marriage has been dissolved for a cause other 
than the adultery of such person; (2) such former 
husband or wife has been finally sentenced to im- 
prisonment for life; (3) such former husband or wife 
has absented himself or herself for five successive 
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years then last past without being known to such 
person to be living during that time.” 

The allegation of the reply respecting Julius Stein’s 
former marriage is that “no divorce or annulment 
of said marriage had been obtained; that the same 
was on said 10th day of January, 1900, in full force 
and effect.” The criticism upon the reply is that 
the allegation that the former marriage was “ in full 
force and effect” is a mere conclusion of law; that 
the word unless in the section quoted from the Do- 
mestic Relations Law is to be construed as an ex- 
ception, and that since exceptions must be pleaded, 
the reply should have alleged specifically that Julius 
Stein’s former marriage had not been dissolved for a 
cause other than his adultery; that his former wife 
had not been finally sentenced to imprisonment for 
life; and that she had not absented herself for five 
consecutive years then last past without being known 
to said Stein to be living during that time. If it is 
necessary to plead these exceptions in this manner 
in a reply asserting the invalidity of plaintiff’s mar- 
riage to Stein, it would be equally necessary to so 
plead-them in an action to declare that marriage 
void; and it is quite certain that the profession has 
not so understood, heretofore, and no court has ever 
so heJd. In my view, the so-called exceptions par- 
take much more of the character of provisos; but 
whether considered as exceptions or provisos, it was 
not necessary to negative them in the pleading. This 
precise question came before the Court of Appeals 
with reference to an indictment for bigamy (Fleming 
v. The People,“27 N. Y. 328). The statute under 
which the defendant was indicted declared that every 
person having a wife living who shall marry any 
other person, “except in the cases specified in the 
next section, shall be adjudged guilty of bigamy,” ete. 
(2 R. S. 687, sec. 8). The next section declared that 
the preceding one “shall not extend to” certain per- 
sons and cases, arranged in six classes, embracing 
those contained in the Domestic Relations Law 're- 
specting void marriages. The indictment failed to 
negative the exceptions, and its sufficiency was for 
that reason called in question. The Chief Judge 
(DEnIo) was of the opinion that the cases stated in 
which a second marriage would be bigamous, con- 
stituted exceptions which should technically have 
been negatived in the indietment; but that the defect 
was purely formal and immaterial, because the peo- 
ple would be under no necessity to offer proof to 
negative the exceptions, which were matter of defense. 
Judge Emort, however, with whom the other judges 
agreed, was of opinion that the cases specified in the 
statute were rather in the nature of provisos than of 
exceptions, and that it was necessary neither to nega- 
tive them in the indictment nor to offer proof thereon 
upon the trial. 





In my opinion, therefore, the reply was sufficient 
and the demurrer should have been overruled; and 
even if it had been sustained the judgment appealed 
from is wrong, for the plaintiff should at least have 
been afforded an opportunity to amend her reply so 
as to sufficiently allege the invalidity of her marriage 
to Stein. 

The judgment should be reversed and the demurrer 
overruled, with costs in this court and the court 
below. 

PATTERSON, P. J., and HouGutTon, J., concur. 


LAMBERT, J.—The plaintiff brings this action to 
recover damages for breach of promise of marriage. 
She alleges in her complaint that “heretofore and 
between March, 1902, and October, 1904, at the city 
of New York, in consideration that the plaintiff, who 
then was and still is sole and unmarried, would marry 
the defendant, the said defendant promised and 
agreed to marry the plaintiff at a time thereafter to 
be mutually agreed upon, and within a reasonable 
time.” The breach of this contract is set forth, and 
the plaintiff demands judgment in the sum of $50,- 
000. The answer of the defendant denies the material 
allegations of the complaint and sets up three separ- 
ate and distinct defenses, based upon a prior mar- 
riage of the plaintiff with one Julius Stein, and that 
the plaintiff now has actions pending in the courts 
of this State for separation, and for the nullifica- 
tion of such marriage. The plaintiff replied to these 
defenses, setting up that the said Julius Stein, her 
alleged husband, had been duly married to another 
woman, who was living at the time of her alleged 
marriage to the said Stein, and that no divorce or 
annulment of said marriage had been obtained; that 
the same was in full force and effect; that by reason 
thereof this plaintiff never became, was or is, the 
lawful wife of the said Julius Stein. The remaining 
portions of the reply set out the same facts to meet 
the other separate defenses. 

The defendant demurred to these replies upon the 
ground that they were insufficient in law upon the 
face thereof. This demurrer has been sustained, and 
the plaintiff appeals to this court. The allegation of 
the complaint that the plaintiff is sole and un- 
married is denied by the defendant, but the allega- 
tion of her reply, that at the time of her alleged mar- 
riage to Stein the latter was married to another 
woman, who was then living, and that no divorce or 
annulment of said marriage had been obtained at the 
time of the ceremony between the plaintiff and said 
Stein, stands admitted by the demurrer. Section 3 


of the Domestic Relations Law (chapter 48 of Gen- 
eral Laws) provides that “a marriage is absolutely 
void if contracted by a person whose husband or wife 
by a former marriage is living, unless either (1) 
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such former marriage has been dissolved for a cause 
other than the adultery of such person; (2), such 
former husband or wife had been finally sentenced 
to imprisonment for life; (3), such former husband 
or wife has absented himself or herself for five suc- 
cessive years then last past without being known to 
such person to be living during that time.” 
Assuming, without deciding, that the reply is a 
relevant pleading in this action, its effect, if sup- 
ported by evidence, would simply tend to establish 
the allegation of the complaint that the plaintiff 
is “sole and unmarried.” The important question 
to be determined upon demurrer is whether the alle- 
gations of the reply are sufficient in law to show 
that the plaintiff was “sole and unmarried” at the 
time of the alleged offer of marriage on the part of 
the defendant. The demurrer admits all of the facts 
stated, but not the conclusions of law. At the time 
of the ceremonial marriage of the plaintiff with 
Julius Stein, the latter had been “duly married to 
another woman who was living at the time of her 
alleged marriage to the said Stein, and that no di- 
vorce or annulment of said marriage had been ob- 
tained.” The allegation of this alleged prior mar- 
riage was “in full force and effect” is but a conclu- 
sion to be drawn from the facts. The statute pro- 
vides in effect that the prior marriage is not in “ full 
force and effect ” if it transpires that the former mar- 
riage has been annulled or dissolved for a cause other 
than adultery; if it is shown that the former hus- 
band or wife has been absent for five consecutive 
years then last past, without being known to the 
other party to have been living during that time (sec- 
tion 3, Domestic Relations Law). The reply here 
under consideration does not allege that the former 
wife has not been finally sentenced to imprisonment 
for life nor yet that she has not absented herself for 
a period of five years prior to the second marriage, 
without Stein knowing that she was alive during that 
time; and without these facts being admitted, how 
are we to know that the ceremonial marriage with 
Stein was absolutely void? The rule is well settled 
that an exception in a statute must be negatived in 
pleading, while a proviso need not be; an exception 
exempts something absolutely from the operation of 
the statute by express words in the enacting clause; 
a proviso defeats its operation conditionally. An 
exception takes out of the statute something that 
otherwise would be part of the subject-matter of it; 
a proviso avoids them by way of defeasance or ex- 
euse (Rowell v. Janvrin, 151 N. Y. 60, 67, and 
authorities cited; Harris v. White, 81 N. Y. 532, 546). 
As already suggested, the Domestic Relations Law 
provides that “a marriage is absolutely void if con- 
tracted by a person whose husband or wife by a for- 
mer marriage is living, unless either such marriage 








has been annulled” or some of the other conditions 
are shown to exist. Clearly, the word “ unless,” as 
used in this statute, is to have the construction of an 
exception; marriages, where either of the parties 
have a husband or wife living, are absolutely void, 
except in certain specified cases, and if we are to 
know whether a marriage is void or not we must 
know all of the facts. The mere allegation that a 
man has been duly married and that his wife is liv- 
ing at a,given time and that there has been no divorce 
is not sufficient to show that a subsequent marriage 
is void. It must be shown that none of the other facts 
exist which the statute points out as exceptions to 
the general rule. “The word unless has the force of 
except,” say the court in Manning, Bowman & Co. v. 
Keenan, 73 N. Y. 45, 56; its primary meaning is 
“ unloosened from,” so that what follows in the sen- 
tence after the word unless is excepted or “ unloos- 
ened” from what went before it; and if this is the 
effect of the word as used in the statute here under 
consideration, as we believe it to be, the reply of the 
plaintiff, which fails to negative these exceptions, 
does not in law establish the facts necessary to show 
that the plaintiff in this action is an unmarried 
woman, or that she was such at the time of entering 
into this alleged contract of marriage. The law is 
well settled that a void marriage imposes no legal 
restraint upon the party imposed upon from contract- 
ing another (Patterson v. Gaines, 6 How. U. S. 550, 
592). Being void, not merely voidable, no judicial 
sentence of nullity is necessary to free the party im- 
posed upon (Pettit v. Pettit, 105 App. Div. 312; 
Dare v. Dare, 52 N. J. Eq. 195; Williams v. Williams, 
63 Wis. 58; Blossom vy. Barrett, 37 N. Y. 443; Bishop 
on Marriage and Divorce, 719). But the difficulty 
with the plaintiff is that she has failed to show facts 
sufficient to establish that her marriage with Stein is 
void. 
The judgment should be affirmed, with costs. 


LAUGHLIN, J.—I am of opinion that the interlocu- 
tory judgment sustaining the demurrer to the reply 
should be affirmed. Assuming that the plaintiff was 
competent to contract a second marriage without first 
having her former marriage to Stein annulled, I 
think it was incumbent upon her to allege all facts 
essential to show that her*former marriage was void. 
The Legislature of the State has undertaken to pre- 
scribe by statute what constitutes a void and what 
constitutes a voidable marriage, and therefore the 
statutory law on this subject supersedes the common 
law. It has not been declared by statute that every 
marriage by a party who has a former husband or 
wife living shall be void. The Legislature has merely 
declared that such a marriage shall be void unless 
one of three facts existed. If the former marriage 
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was annulled or the parties were legally divorced, or 
the former wife of Stein was duly sentenced to im- 
prisonment for life, or absented herself for a period 
of five years then last past, without being known to 
be living during that time, then the former marriage 
was not void (sec. 3, Domestic Relations Law). In my 
cpinion, the reply, in order to meet the defense of the 
plaintiff's former marriage set up in the answer, 
should have negatived the existence of all of these 
facts in order to show that the former marréage was 
void because the burden of proving its invalidity 
rests on her (Gaines v. Hennen, 65 U. 8. 553, 576; 
Bishop on Marriage and Divorce, 6th ed.,.vol. 1, sec. 
299). It is alleged in the reply that Stein’s former 
marriage had not been dissolved and that it was in 
full force and effect. Whether it was in full force 
and effect or not depended not only upon the fact 
that it had not been dissolved but also upon the fact 
that his former wife had not been duly sentenced to 
imprisonment for life and had not absented herself 
for a period of five years then last past, without be- 
ing known to him to be living during that time. The 
averment that his former marriage was in full force 
and effect is a legal conclusion. It may be the 
opinion of the plaintiff, and it may be the opinion of 
her attorney; but the pleadings must allege facts 
and not opinions, because the opinions may be un- 
sound, and if the facts are alleged the court may de- 
cide on demurrer whether the opinion is or is not 
warranted. 

Moreover, I am of opinion that, even though the 
reply negatived the facts which would have taken the 
former marriage of Stein from the category of void 
marriages, still the plaintiff's ceremonial marriage 
to Stein never having been annulled by a court of 
competent jurisdiction, her contract for marriage 
with the defendant was void upon grounds of public 
policy. No case in point upon the facts has been 
cited or found. The cases in which it has been ad- 
judged that a second marriage was valid without a 
decree adjudging the first marriage void have arisen 
between the parties to a second consummated mar- 
riage, or concerning the issue of such marriage, where 
the court was compelled to decide the status of the 
parties or of their issue, after a second ceremonial 
marriage, followed by cohabitation. In all of the 
text-books and decisions the impropriety of the sec- 
ond marriage without the annulment of the first is 
recognized. In the case at bar not only would 

society be offended by requiring the defendant to per- 
" form his contract to marry the plaintiff, or what is 
tantamount thereto, because it involves the approval 
of the contract, to pay damages for his failure to do 
so, but such a decree of the court would result in a 
serious public scandal that would likely reflect not 
only on the defendant, but on any issue of the mar- 





riage. In her reply plaintiff informs us in effect that 
her relations with Stein were meretritious because 
the marriage ceremony between them was a nullity, 
owing to the fact that he had a wife living. If that 
be so, assuming the allegations to be sufficient to 
show the invalidity of her marriage to Stein, prob- 
ably if she and the plaintiff voluntarily performed 
their marriage contract, the marriage would be valid, 
but it would always be subject to attack, and the de- 
fendant and his issue might be called upon to produce 
proof of the invalidity of the former marriage at 
some future period so remote that it might be difii- 
cult or impossible to produce the evidence. It is 
manifest that the invalidity of the former marriage 
rests in doubt upon the facts, for plaintiff has brought 
two actions against her former husband, in one of 
which she seeks an annulment of the marriage and in 
the other she affirms the marriage and seeks a separa- 
tion and alimony. It is all very well to say that 
defendant knew the facts and is her attorney in those 
actions which are still pending. The argument loses 
sight of the interest of the public in marriage con- 
tracts, which is the principal ground upon which this 
dissenting opinion is based (see Grover v. Look, 87 
Pac. R. 38). Unless the court is prepared to say 
that it is the duty of every minister and officer 
authorized to perform the marriage ceremony to 
marry parties where one of them has been formerly 
married, and the former husband or wife is living, 
and the former marriage has not been annulled, and 
the parties have not been divorced, and the former 
husband or wife has not been duly sentenced to im- 
prisonment for life, and has not absented himself or 
herself for a period of five years then last past, with- 
out being known to be living during that time, a con- 
tract for a second marriage cannot be sustained. It 
seems to me that it is clearly against public policy 
to either require or permit the solemnization of a 
second marriage where the former husband or wife of 
cne of the parties is living until the former marriage 
has been duly dissolved or annulled by a court of 
competent jurisdiction. The parties may assert, as 
the defendant by a demurrer here concedes, that at 
the time of the former marriage one of the parties 
had a husband or wife living; but that alone does not 
render the second marriage void, and as already ob- 
served, whether or not it was void depends upon the 
three other facts specified in the statute. The par- 
ties may assert that none of the facts which would 
save the marriage from the invalidity declared by the 
statute existed; but in this they may be mistaken, 
and under the forms of law a new marriage might 
thus be solemnized and consummated which later on, 
upon a judicial determination of the facts, might be 
decreed to be absolutely void. Innocent children 


might thus be brought into the world to be branded 
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through life as illegitimate. Since the statute 
authorized an action by the plaintiff to annul her 
former marriage, and thus conclusively establish for 
the benefit of any future husband or the issue of any 
future marriage, her right to remarry, and since 
there is grave danger to society and to the issue born 
of a subsequent marriage without such a decree, I 
am of opinion that the contract upon which this ac- 
tion is based should be declared void as against pub- 
lic policy. I therefore vote to affirm the interlocutory 


judgment. 
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PAYMENT OF PREMIUM—CANCELLATION—U NEARNED 
PREMIUM. 





New YorRK Court OF APPEALS. 
Decided May 7, 1907. 





GEORGE BUCKLEY, respondent, v. CITIZENS’ INSURANCE 
COMPANY OF MISSOURI, appellant. 





Appeal from a judgment of the Appellate Division, 
Fourth Department, affirming a judgment of the Su- 
preme Court in favor of the plaintiff entered on the 
report of a referee, to whom all the issues were re- 
ferred. 

Horace McGuire, for appellant; Edward C. Rice, 
for respondent. 

Epwarp J. BarTiLett, J.—The defendant company 
is located in the State of Missouri, and its general 
agents in this State at the time of the transactions 
involved in this action were Becker & Company, of 
Little Falls, Herkimer county. The plaintiff, Buck- 
ley, was the owner of a hotel located at Big Moose, a 
hamlet in the Adirondaeks. On the 12th of April, 
1903, the defendant issued its policy of insurance for 
the term of one year. from date, covering this hotel 
for the amount of $625. There was other insurance 
upon the building, the total amount being $2,500. 
On the night ofthe 5th of July following the build- 
ing was totally destroyed by fire. The defendant 
company resisted the payment of this claim on the 
ground that the policy was canceled and not in force 
at the time of the fire. 

A preliminary question is presented as to whether 
the premium under this policy had been paid at the 
time of the loss. Becker & Company, the general 
agents of the defendant, transacted their business 
with it as follows: They made a daily report to the 
defendant in Missouri as to any policies they had 
written, and on receipt thereof the company charged 
them with the amount of premium on each policy. 
At the end of sixty days the defendant rendered to 
its general agents a bill for the total premiums that 





had accumulated during that period, and the latter 
paid the same without regard to any arrangements 
they might have made with the insured as to credit 
on the payment of premium. 

The premium on the policy in suit amounted ye 
$24.38. Becker & Co., at the time of issuing the 
policy, gave the plaintiff credit for this payment. This 
amount, together with the premiums on the policies 
in two other companies issued at the same time on 
the same property, was $97.51. The plaintiff also 
owed Becker & Co. $100, premiums on policies om 
other property. In payment of these two items the’ 
plaintiff, on or about May 20, 1903, gave to Becker & 
Co. his note for $197.50, dated May 20, 1903, payable 
three months after date to the order of Becker & Co. 
at the First National Bank of Remsen, with interest. 
Becker & Co. soon after receiving this note indorsed 
it and procured its payment at a bank in Little Falls 
and received the proceeds thereof. The bank held 
the note until its maturity on August 20, 1903, when 
it was taken up by Becker & Co., and they still hold 
it. The $100 item, not involved in this action, has 
been paid by plaintiff. The court found that the pre- 
mium on the policy in question was charged to 
Becker & Co. by the defendant company in its April 
account. The full amount of this account was paid 
by Becker & Co. to defendant in August following. 
The defendant, on the return to it of the policy 
credited its agents with the amount of the unearned 
premium, and this credit would appear in the July 
account to be subsequently paid. 

In view of these transactions it is clear that as be- 
tween the plaintiff and the defendant company the 
premium on the policy in suit was paid at the time 
the credit was given. 

On the 23d of June, 1903, Becker & Co. mailed to 
the plaintiff a notice sent by them and dated June 
20, 1903, stating that the policy, describing it, “is 
hereby canceled from and after five days of the date 
thereof, this notice being given pursuant to the con- 
dition contained in said policy, of which the follow- 
ing is a copy, to wit: ‘This policy shall be canceled 
at any time at the request of the assured, or by the 
company by giving five days’ notice of such cancella- 
tion. If this policy shall be canceled, as hereinbe- 
fore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall 
be returned on surrender of this policy or last re- 
newal, this company retaining the customary short 
rate; except that when this policy is canceled by this 
company by giving notice, it shall retain only the pro 
rata premium. You are requested to return said 
policy to this office accordingly, when the unearned 
premium, if any be due, will be returned to you pro 
rata, as provided in said condition.” 

It is found that this notice was received by the 
plaintiff on the 23d or 24th of June, and that on or 
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about the 26th of June the plaintiff mailed to Becker 
& Co. the policy, no letter or communication being 
sent with it. There is nothing in the findings to 
show that this surrender of the policy was in any 
way conditional. The unearned premium was not 
paid to the plaintiff before the fire or at any time, 
nor was it ever tendered. The policy was returned 
by Becker & Co. to the defendant company after the 
fire and on July 7, 1903. 

The question is, therefore, presented as to the effect 
upon plaintiff’s cause of action of this voluntary and 
unconditional surrender of the policy to the defend- 
ant. The respondent’s, counsel argues that there 
could not be an effective cancellation of the policy 
at the instance of the defendant without actual pay- 
ment or tender to the plaintiff of the unearned pre- 
mium, and cites in support of this proposition the 
ease of Tisdell v. New Hampshire Fire Ins. Co., 155 
N. Y. 163. In this case cited the defendant admitted 
that the policy in suit had not been surrendered or 
tendered to it by the insured, and that no demand had 
been made for the return of the premiums or the un- 
earned portion thereof. In that case the opinion of 
this court states: “The question presented on this 
appeal is no longer an open one in this court. It 
was decided in the case of Nitsch v. American Central 
Insurance Co., 152 N. Y. 635, affirmed in this court 
without an opinion. In that case, as in this one, 
the question presented was whether the provision of 
the New York standard policy of fire insurance re- 
lating to the cancellation of the policy at the instance 
of the company requires that in addition to giving 
the five days’ notice the company must return or 
tender the unearned premium in order to effect a 
cancellation. The answer was in the affirmative. 
The only question presented for consideration in this 
ease, therefore, is whether the defendant returned or 
tendered the unearned premium.” As it appeared 
that there was no return or tender of the unearned 
premium, this court held in the cases of Nitsch and Tis- 
dell that the provision of the standard policy relat- 
ing to the cancellation of a policy at the instance of 
the company requires that in addition to giving five 
days’ notice the company must return or tender the 
unearned premium in order to effect a cancellation. 

The case at bar differs from the above cases, as 
already pointed out, by reason of the additional fact 
that the plaintiff had voluntarily and unconditionally 
surrendered his policy immediately on receiving the 
notice of cancellation. We are of opinion that this 
action on the part of the plaintiff must be regardéd 
in law as a waiver of his right to treat the policy 
as in full force and effect until the company paid or 
tendered to him the unearned premium. The one 
object of the cancellation clause is to place the policy 
in the custody of the insurance company absolutely 
and unconditionally. If the insured permits this to 


be done by his voluntary act, when the company gives 
notice of cancellation without receiving from it the 
unearned premium he assents to the cancellation, but 
can sue for the amount due him. It is a question 
of vital importance to the insurer and the insured as 
to the precise meaning of the cancellation clause in 
_the standard policy. The situation is not a compli- 
cated one and the court desires to so construe the 
clause that its meaning may be made clear. If the 
insurance company desires to cancel, it must, as we 
have held in the cases cited, not only give the notice 
required, but accompany it by the payment or tender — 
of the pro rata amount of the unearned premium; it 
cannot legally demand of the insured the surrender 
of the policy and its cancellation until this is done. 
If, on the other hand, the insured desires to termi- 
nate the contract, he must give the notice of cancel- 
lation, allow the company to retain the customary 
short rate of unearned premium and surrender the 
policy. If the company fail, on demand, to pay the 
balance of premium due, he can sue and recover the 
same. These views lead to reversal. 

The judgment appealed from should be reversed 
and a new trial granted, with costs to abide event. 

VANN J. (dissenting).—I concur in the conclusion 
that as between the plaintiff and the insurance com 
pany the premium in question was paid before the 
fire occurred. When the agents in the ordinary course 
of their business with the plaintiff gave him credit 
he no longer owed the company, but owed them the 
amount of the premium. 

Cancellation of the policy was authorized “at any 
time at the request of the assured or by the company 
by giving five days’ notice.” In either event, as the 
contract further provided, “the premium having been 
actually paid, the unearned portion shall be returned 
on surrender of this policy.” Whether the insurer or 
the insured is the actor in the attempt to cancel, can- 
cellation is not complete until the unearned premium 
is returned (Tisdell v. New Hampshire Fire Ins. Co., 
155 N. Y. 163, 165). If the insured is the actor the 
surrender of the policy and the return of the pre- 
mium are concurrent acts. If the insurer is the actor 
the notice and the return of the premium are sufli- 
cient, for the insured might be unwilling to surrender 
the policy. If, however, after the insurer has given 
the notice, the policy is surrendered by the insured, 
return of the premium must be made concurrently, or, 
if the surrender is by mail, as soon as practicable, 
unless such return is duly waived. In the case before 
us the company treated the act of surrender and the 
act of returning the premium as concurrent in the 
notice served by its agents, for they therein re- 
quested him “to return said policy to this office when 
the unearned premium, if any be due, will be re- 
turned to you.” Pursuant to this notice the insured 





' mailed the policy to the agents without instructions 
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+ or comment, and the premium had not been returned 


or tendered when the fire occurred, although there 
was both time and opportunity to do so. 

Under these circumstances, is the question of 
waiver one of fact or law? The learned referee 
treated it as one of fact, for he found that “the un- 
earned premium (being the sum of $19.30) was not 
paid or tendered to the plaintiff before the fire, and 
the plaintiff did not at any time waive such payment 
or tender.” In his opinion he gave his reasons in 
part for so finding, as follows: “ Presumptively the 
return of the policy to Becker & Co. was in compli- 
ance with the request in the notice, in order to ob- 
tain the unearned premium, and was not an assent 
to a cancellation without the performance by Becker 
& Co. of what they had expressly offered to do in the 
notice. No intent of that kind can properly be in- 
ferred.” 

As, according to the policy, surrender and return 
are concurrent acts so far as practicable, in the ab- 
sence of evidence to the contrary the former is pre- 
sumed to be made upon the condition that it shall 
not take effect until the latter is performed. While 
the surrender was voluntary it was not volunteered, 
for it was made upon the request of the company con- 
tained in a notice of intent to cancel, and accom- 
panied with the statement that the premium would 
be returned “when” the policy was returned. The 
policy was returned, but the premium was not, al- 
though the agents had an interview with the plain- 
tiff after the surrender and before the fire. More- 
over, at that interview the agents expressly agreed 
to hold the policy until it was placed in another com- 
pany. It was not placed in another company, but 
held by the agents until after the fire, when it was 
sent to the defendant. 

In my opinion there was no waiver as matter of 
law, ana the referee, having found upon sufficient evi- 
dence that there was no waiver as matter of fact, the 
judgment should be affirmed. 

CULLEN, Ch. J.; O’BRreN, Haicut and Hiscock, 
JJ., concur with Epwarp T. BARTLETT, J.; CHASE, 
J., concurs with VANN, J. 

Judgment reversed, ete. 
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The Law’s Delay in England. 





REMARKABLE CASE OF LONG-DRAWN-OUT CRIMINAL 
PROCEDURE. 





We are getting just a least bit tired of the persist- 
ent laudation of criminal procedure in England, as 
compared with the conduct of prosecution for crime 
in this country. The Thaw trial is used as a text 
not only by newspaper writers but also by clergymen, 





lawyers, other public speakers and even by some 
American judges, who ought to know better, to illus- 
trate the proposition that dilatory methods are char- 
acteristic of our courts; and this case has been com- 
pared again and again with that of Hayner in Eng- 
land, where the prisoner was arraigned, tried, con- 
victed and sentenced to death in a single day. 

It might be supposed from comparisons such as 
these that the undue prolongation of a criminal 
prosecution was unknown in England, Nevertheless, 
there ought still to be a few persons living who are 
able to remember the second Tichborne trial. After 
the claimant to the Tichborne baronecy, pretending to 
be Sir Roger Tichborne, had failed in a civil suit in 
which he instituted to recover the estates, he was in- 
dicted for perjury in having sworn that he was in 
fact Sir Roger Tichborne and in denying under oath 
that he was Arthur Orton; and the trial of this in- 
dictment is, we think, unparalleled in the history of 
American jurisprudence for the needless length of 
time consumed in its conduct. 

The trial began in April, 1873. At that time there 
existed a special provision of law in England which 
permitted criminal trials of exceptional importance 
to be presided over by three judges instead of only 
ene. Under this law the court consisted of Sir Alex- 
ander Cockburn, then lord chief justice of England, 
and Justices Mellor and Lush. Sir Henry Hawkins, 
afterwards for many years a distinguished judge him- 
self, was the leading counsel for the prosecution, be- 
ing assisted by Charles Bowen, one of the most ac- 
complished lawyers in England, who subsequently be- 
came a lord justice of appeal, but died after a short 
and brilliant career on the bench. The claimant was 
defended by Dr. Kenealy, a fine classical scholar and 
eloquent speaker, who derived his title from his hon- 
orary degree as a doctor of laws. 

The case for the prosecution lasted through April, 
June and July until July 21st, when Dr. Kenealy be- 
gan his opening address in behalf of the defendant, 
concluding it just a month later, on August 21st. 
The evidence for the defendant then oceupied the 
court until October 27, 1873, when an adjournment 
was taken in order to obtain evidence for the prosecu- 
tion from South America and Australia; and it was 
not until December that all the evidence was finally 
put in. On the second day of that month Dr. Ke- 
nealy began his address to the jury. This continued 
during the remainder of the year 1873 and until 
January 14, 1874. On the following day Mr. Haw- 
kins rose to reply and his speech lasted a fortnight. 
Then came the charge to the jury by the Lord Chief 
Justice. This address occupied eighteen sittings of 
the court; and as evidence of the keen interest which 
the case excited in the public mind the biographer of 
Lord Bowen states that “the report of the judge’s 
charge in the London Times occupied no less than 180 
columns of that paper.” The case was finally sub- 
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mitted to the jury on February 28, 1874, having 
lasted through 188 actual working days! 

Here we have a great criminal trial before the most 
eminent judges in England, in which the parties were 
represented by the ablest counsel. If any men on the 
bench or at the bar ought to have been zealous to 
conduct the case in such a manner as to avoid just 
reproach, such men were engaged in this case. No 
doubt the complicated nature of the proofs and the 
evidence to be sifted in order to present the issues 
intelligibly to tlie jury justified to a certain degree 
of prolixity in the proceedings, but after the conclu- 
sion of the trial it was freely conceded by friendly 
critics in England that the waste of time was enor- 
mous and to some extent discreditable to the bench 
and bar. We now recall the leading incidents of this 
celebrated litigation to the attention of the public 
in order to show that the recent unfavorable com- 
parison of Americati criminal procedure where the 
conduct of criminal trials in England is not wholly 
warranted by the facts of judicial history. 

We have no disposition to defend the law’s delay 
wherever it is unnecessary; but criticism of dilatory 
procedure in the criminal courts in this country, how- 
ever justifiable in itself, should not be supported by 
reference to a supposed superiority in England which 
does not exist when the comparison is made between 
cases of like character.—N. Y. Sun. 
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PrRooF OF ABILITY TO MAKE PAYMENT. 





New York Court OF APPEALS. 
Decided May 10, 1907. 





Anprew J. Dick, appellant, v. Suste MARVIN, re 
spondent. 





Appeal by the plaintiff from a judgment of the Ap- 
pellate Division of the Supreme Court in the Fourth 
Department, entered on March 30, 1906, affirming a 
judgment in favor of the defendant on the report of 
a referee. 


N. F. Breen for appellant; Archie -C. Ryder for 
respondent. 


WILLARD BARTLETT, J.—This action was brought to 
recover a balance alleged to be due upon three promis- 
sory notes. The defense was payment. The case was 
tried before a referee, who found in favor of the de- 
fendant. The judgment entered upon his report was 
unanimously affirmed by the Appellate Division. The 
appeal to this court presents only one question which 
we deem it necessary to discuss. 

The defendant was a witness in her own behalf and 
testified on her direct examination that she had paid 








to the plaintiff the balance due upon the promissory « 


notes which he sought to recover in this action. 
Upon cross-examination the learned counsel for the 
plaintiff endeavored to show by a long series of ques- 
tions that the witness had not been in possession of 
sufficient money to pay her indebtedness to the plain- 
tiff during the period when she testified that she had 
paid it. That such was the purpose of the portion of 
the cross-examination to which we refer appears be- 
yond question by a statement of counsel to the refe- 
ree in the course of that examination, where he said: 
“TI want to show where this woman got all this 
money to show in the end that she did not have all 
the money that she said she had, and, therefore, she 
could not pay it.” 

‘The defendant subsequently called to the stand a 
witness named Edwin E. Ellinwood, who testified that 
he had loaned money to her at different times during 
the period in question. Counsel for the defendant ob- 
jected to some of the questions by which this testi- 
mony was elicited on the ground that proof of the fact 
that witness had loaned any money to the defendant 
was incompetent and immaterial. The objections 
were overruled and exceptions were duly taken. These 
rulings present the question whether in an action on 
contract where the defense is payment and the plain- 
tiff has sought to defeat that defense by proof of the 
defendant’s inability to pay, it is competent for the 
defendant to introduce the evidence of other witnesses 
to prove the possession of sufficient moneys wherewith 
to make the payment. 

We are not referred to any case in this court in 
which this precise question has been decided. Indeed, 
the only decision bearing on the subject cited by 
either party is Dishno v. Reynolds, 17 Hun, 137, but 
that case is not exactly in point. There the plaintiff 
sought to recover a sum alleged to have been paid to 
the defendant in excess of the amount due him on a 
bond and mortgage, and the plaintiff was allowed to 
introduce the evidence of another person showing that 
prior to the execution of the bond and mortgage he 
had paid the plaintiff a sum of money large enough 
to enable him to make the alleged overpayment. The 
General Term, in the Third Department (LEARNED, 
BOARDMAN and Bockes, JJ.), held such evidence, al- 
though not very cogent, was admissible as tending to 
establish a fact which in the judgment of the jurors 
might aid in arriving at the probable truth. There, 
it will be observed; testimony tending to establish the 
ability of the party to make the payment in question 
was adduced in the first instance by that party him- 
self and in advance of any attempt to show upon the 
trial that he was not of sufficient means to make the 


payment which he claimed to have made. We are in- 


clined to think that the weight of authority is against 
the admission of such proof under such circumstances. 
Thus, in an action upon a judgment, it has been held 
that an offer to show the pecuniary ability of the de 
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fendant for many years after a recovery of judgment 
against him, during which period he had been pos- 
sessed of a large property, was properly overruled as 
not tending to establish a plea of payment (Daby v. 
Ericsson, 45 N. Y. 786). Again, in Hilton v. Scar- 
borough, 5 Gray, 422, the defendant, to raise a pre- 
sumption of payment, was allowed to call a witness 
to prove that for several years past he had had 
means to pay the amount of the note in suit, but the 
Supreme Judicial Court of Massachusetts declared 
that the admission of this evidence was erroneous, 
saying: “ The effect of the reputed wealth of the de- 
fendant and his supposed ability to pay whenever 
called upon might have furnished the very reasons 
bearing on the plaintiff’s mind to allow the note to 
remain uncollected.” The same court in Atwood v. 
Scott, 99 Mass. 177, said: “ Experience is not suffi- 
ciently unanimous to raise a presumption that one 
who has the means of paying a debt will actually pay 
it. Accordingly, it is held that the fact that a 
debtor has had such means is not evidence to show 
that the debt has been paid.” 

The circumstances, however, in which evidence as 
to the defendant’s possession of money was introduced 
in the case at bar were very different from those 
which existed in Dishno v. Reynolds, supra, and it is 
not necessary to adopt or sanction the doctrine of that 
case in order to sustain the rulings now under re- 
view. The fact that a party pleading, payment was 
not possessed of means to pay is competent evidence 
tending to disprove payment (Atwood v. Scott, 
supra), and where such evidence has been given by 
the party controverting the plea of payment or where 
by cross-examination he has sought to establish the 
inability of the adverse party to pay it then becomes 
permissible for the party who has set up the payment 
to sustain that defense by direct proof to the effect 
that he possessed the requisite means. 

The rule applicable in such cases is well stated by 
Professor Wigmore in his elaborate work on the law 
of evidence in these words: “ The possession of means 
will usually not be admissible as making probable the 
payment or loaning of money. Where the lack of 
money is alleged as showing probable non-payment 
this lack may be denied by evidence to the contrary, 
i. e., by proving possession” (1 Wigmore on Evi- 
dence, sec. 89, p. 166). This was held to be the cor- 
rect rule by our Supreme Court in the case of Phil- 
lips v. Lewis, 12 App. Div. 460, where there was a 
plea of payment and the plaintiff had given evidence 
tending to show that the defendant was without 
means to make some of the payments which the de- 
fendant testified that she had made. In view of such 
proof, it was declared that the defendant might show 
by any competent evidence that she possessed the 
necessary means. The admissibility of such testi- 
mony where a question has been raised as to the 
pecuniary ability of the party pleading payment is 





clearly supported by ‘every consideration of fairness 
and justice and appears to have the sanction of judi- 
cial authority wherever the question has been raised. 
The citation of two cases will suffice to illustrate the 


view which has been taken by the courts. In Wig- 
gin v. Plumer, 31 N. H. 251, 269, evidence had been 
introduced the effect of which was to show the gen- 
eral want of ability of the plaintiff to make a certain’ 
loan which was in controversy, and the court held 
that this rendered it proper to receive rebutting 
proof tending to ‘show that his actual means were 
considerable. “No fact can in the first instance be 
offered in evidence unless it is material to the issue,” 
said the court, “but evidence being introduced to 
prove such fact, any evidence tending to disprove 
thereby becomes material and admissible whether or 
not it would be received if offered as direct proof of 
the issue in the case.” In Higgins v. Andrews, 121 
Mass. 293, evidence was admitted to show that the 
plaintiff had money which he might have loaned to 
the defendants, and the court, in overruling an excep- 
tion to its admission, said: “If the defendants de- 
nied that the plaintiffs had such money this evidence 
was competent.” The rulings of the referee in the 
case at bar were in accordance with judicial author- 
ity and sound reason; the plaintiff’s exceptions, 
therefore, afford no ground for interfering with the 
judgment. 

The judgment should be affirmed, with costs. 

CULLEN, Ch. J., Gray, Epwarp T. BARTLETT, 
HAIGHT, WERNER and Hiscock, JJ., concur. 

Judgment affirmed. 
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The Supplanting of the Brehon Laws in 
Ireland. 


By Josern M. Suttivan, LL. B. 


The Brehon Code had existed in Ireland for ages 
before the coming of St. Patrick. 

Prof. O’Curry, a learned antiquarian, in his great 
work entitled “Senchus Mor; or, the Great Law 
Compilation,” says: What did not clash with the 
Word of God and consciences of the believers was con- 
firmed in the laws of the Brehons, by Patrick, and 
by the Ecclesiasties and Chieftains of Erin; for the 
law of nature had been right, except as to the faith 
and its obligations and the harmony of the church 
and its people. For more than a thousand years this 
Brehon Code settled the social relations and gov- 
erned the conduct of the Irish people. 


ALL CONTROVERSIES SETTLED BY THE BREHONS. 


It was like the common law in this respect; it had 
no statutes, but was composed wholly of the decisions 
of the Brehons. Anciently the Brehons, or the judges 
of the several provincial kings, determined all con- 
troversies brought before them, and their general 
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axioms were the “Leges Brehonicae.” “ Whereof,” 
says Bishop Nicholson, “there are several specimens 
to be seen in our public and private libraries.” The 
most complete collection in his time was in the Duke 
of Chandos’ library, but not perfect; it contained 
22% sheets, closely written in two columns; not very 
legible, and full of abbreviated words. 


FEES OF THE JUDICIARY IN CRIMINAL CASES, 


In criminal cases the Brehon had an eleventh part 
of all the fines. 


CRIME UNDER THE BREHON CODE LIGHTLY DEALT WITH. 


This right sometimes amounted to a considerable 
sum, for among the Irish, murders, rapes and rob- 
beries were only subject to a pecuniary commutation, 
which was called, in Irish, “eric.” The Brehons 
were divided into several tribes, and their office was 
hereditary, yet their laws were wrapped in an ob- 
secure language, intelligible only to those who had 
studied in their schools in order to succeed the family 
Brehon. 

THE ARBITRATION BOARD. 


The first known instances of the supplanting of 
the Brehon laws in Ireland occurred in 1541, when 
the Bishop of Cork and Ross, the Bishop of Water- 
ford, together with the mayors of Cork and Youghal, 
were appointed by the Lord Deputy, Sir Anthony St. 
Leger, and the Privy Council, judges and arbitrators 
in Munster, to hear and determine all controversies 
among the natives in the future instead of their Irish 
Brehons. Several of the Irish chiefs agreed to sub- 
mit their disputes to the persons above mentioned. 
The Suffrain of Kinsale, Philip Roche, Esq., and Wm. 
Welch, Esq., together with the dean of Cloyne, are 
mentioned in the commission, any three of them to 
hear and determine these disputes; the Earl of Des- 
mond to be always one. 

“In the Red Book of the Privy Council” (Vol. I, 
p- 273), says Sir Richard Cox, “there are several 
indentures of submission of the Irish chiefs registered 
about this time. Those in the County Cork were the 
Lord Barry, alias Barrymore; McCarty More, the 
Lord Roche, McCarty Reagh, Teig McCormac, Lord 
Muskerry Barry Oge, alias Young Barry; O’Sullivan 
Beare, chief of his nation, and Sir Gerald Fitz-John 
Knight, on the one part, and Sir Anthony St. Leger, 
James Earl of Desmond, Sir William Brabazon, vice- 
treasurer and treasurer of war, in behalf of the king, 
on the other part. These kinds of submission were 
made in all the other provinces. 


THE LORD PRESIDENT. 
In 1570 the office of Lord President, clothed with 
despotic power, was established in Munster. Sir 


John Perrot was the first to hold the office. The 
power of the Lord Presidents was very great. They 


had authority to hear and determine all complaints 








———p 


throughout the province, as well as guildable, as be. 
longing to the franchises of corporations, and might 
send for and punish any such officer against whom 
such complaint was made. They had commission of 
oyer and terminer as’ well as jaugao delivery of the 
whole province, and might hold their courts when 
and where they thought proper, with power to exe- 
cute martial law upon all persons who had not £5 
of freehold or goods to the value of £10, and could 
prosecute any rebel with fire and sword, and for this 
purpose might array any number of the king’s loyal 
subjects. They could hear and determine complaints 
against all magistrates and officers, civil and military, 
throughout the province of Munster and the crosses 
and liberties of Tipperary and Kerry, and might pun- 
ish the offenders at discretion. They had authority 
to put felons accused of high treason to the torture, 
and might reprieve condemned persons. They had 
power to issue proclamations tending to the better 
ordering and regulation of the king’s subjects. Their 
chaplain was to be maintained out of the fines aris- 
ing in the provincial court. 


SALARY AND RETINUE OF THE LORD PRESIDENT. 


The Lord President’s salary was £133 6s. 8d., with 
a retinue of thirty horse and twenty foot. He had 
2s. per day allowed him for an under chaplain, and 
for a guide and trumpeter 2s. each. He had a ser- 
geant-at-arms to attend him, who carried a mace 
before him, in the same manner the Lord President 
of Wales had his borne, such sergeant-at-arms to ap- 
prehend all disobedient persons, 


AWFUL POWERS OF THE LORD PRESIDENT. 


The Presidency Court was a civil jurisdiction; 
equal within the district to the Lord Lieutenants of 
Ireland, he being a kind of viceroy in every circum- 
stance but in name. He had the power of life and 
death; could make knights, and was royally attended 
with guards, and had the power by patent to com- 
mand all the forces raised, or to be raised, in the 
province. 


THE ENGLISH LAW SUPREME AND THE IRISH LANGUAGE 
CEASED IN THE COURTS. 


The Earl of Orrery, in answer to articles exhibited 
against him in the House of Commons in England, 
said that the Presidency Court in Munster had an 
absolute jurisdiction to hear and determine any case 
whereof it had cognizance, without being subject to 
another court, and constantly proceeded to the de- 
termination of cases, notwithstanding certioraris 
sent from other courts to remove cases commenced 
there; and added that his predecessors had impris- 
o6ned persons who brought such certioraris. (Or- 
rery’s Letters, Vol. 1.) Not until the reign of James 
I had the English law supremacy in Ireland. The 
use of the Irish language in the court records ceased 
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_ tuted and maintained to enforce the law. They are 
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about the year 1619. The study of the Brehon laws, 
dating into remote antiquity, is extremely interesting, 
because it furnishes the connecting link between the 
jurisprudence of the pagan and the enlightened legal 
procedure of the Christian. 





70: 
“ What Will the Harvest Be?” 


The integrity of the “ unwritten law” has been 
preserved inviolate by the judge, jury and State’s at- 
torney of a Virginia court in the Strother case. 

If the comment of the presiding judge is correctly 
reported, there will be no convictions hereafter in that 
State where a man takes the life of another for de- 
spoiling his home. When the jury had rendered a 
verdict of “ not guilty,” the judge is reported to have 
said: 

“Gentlemen of the jury, | thank you for a verdict 
which, I think, will be approved by the public, It 
is an established precedent in the State of Virginia 
that no man tried for defending the sanctity of his 
home should be found guilty.” 

The prosecuting attorney who represented the 
State in the case is reported to have fallen in with 
the general sentiment and approved the verdict. 

So far as we have observed, there has been no dis- 
sent from the press, the pulpit or any other source 
in that State. 

Now, if that be the status in that State, why 
should any man be arrested and hauled into the 
courts who shoots under like provocation? Why 
make the courts the vehicle of formally indorsing 
what the law prohibits? 

By the written law of Virginia and of every other 
State it is a crime for any man to take the life of 
another through private revenge, or for any other 
cause save in the extremity of defending his own life. 
When a jury renders a verdict of “ not guilty” on a 
confessed violation of that law, they bring the law 
and the courts into contempt. They have violated 
their oaths, and the judge who commends them is a 
self-confessed anarchist. 

This is a government of law. Courts are insti- 
instituted for the prime purpose of preventing just 
such a thing as occurred in this case—that of a man 
“taking the law into his own hands,” of ‘avenging 
his own wrongs. The courts have supreme and exclu- 
sive jurisdiction in this regard. They are open to 
every citizen—the high and the low alike—whose per- 
sonal or property rights have been invaded. They 
are presumed to afford an adequate and complete re- 
dress for every wrong a citizen may suffer. The pen- 


alties of the law represent the general judgment of 
the public as to what a man should suffer for any 





particular offense. 


If they are not severe enough in 


any case it rests with the people to make them so. 

There is no occasion, much less any right or privi- 
lege accorded to any man or body of men in this 
country, to resort to violence or otherwise gratify 
their passions or wreak their vengeance in any other 
manner than through the orderly procedure of the 
courts under the forms of law. 

We agree with the sentiment that obtains in Vir- 
ginia—and we do not believe it is limited to that 
State—so far as to concede that when a man invades 
a home and robs it of its virtue and brings irrepara- 
ble shame and disgrace upon a family circle, he ought 
to be killed; and we go further and say that if, un- 
der the maddening influence of such a violation the 
protector of the home suddenly does the killing he 
ought to go free. But when a man has had time to 
cool and regain his self-control he is not excusable if 
he deliberately goes gunning for the respoiler instead 
of going to the courts for the lawful redress which is 
there assured him. 

These are commonplace conclusions and comments 
upon this and similar cases. They do not have the 
flavor of chivalry and high courage which attends 
the act of avenging one’s wrongs by shooting his 
enemy in the open, but the difference between them 
is the difference between the peaceful government of 
law and the reign of anarchy, with the desperado in 
command.—The Bar, Official Journal of the West 
Virginia Bar Association. 

20: 
“Shooting a Judge.” 

The work of Mr. James Bryce on the American 
Commonwealth, published in 1888, has been almost 
unanimously accepted by Americans as a moderate 
and intelligent commentary upon the government and 
institutions of the great nation beyond the Atlantic. 
Englishmen who have read the reports of the Thaw 
case may be interested in hearing what Mr. Bryce, a 
barrister and jurist, has to say with regard to crim- 
inal practice in the United States. Mr. Bryce is ob- 
liged to say that this practice “is accused of being 
slow, uncertain, and unduly lenient both to crimes of 
violence and to commercial frauds. Yet the accusers 
charge the fault less on the judges than on the soft- 
heartedness of juries, and on the facilities for escape 
which a cumbrous and highly technical procedure, al- 
lowing numerous opportunities for interposing de- 
lays and raising points of law, provides for prisoners. 
Indulgence to prisoners is now as marked as harsh- 
ness to them was in England before the days of Ben- 
tham and Romilly. The Legislature must bear the 
blame of this procedure, though stronger men on the 
bench would more often overrule trivial points of 
law and expedite convictions.” The path of the 
“stronger men on the bench” to whom Mr. Bryce 
refers would not always be a smooth one. In a note 
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to the foregoing passage he says: “ Even judges suf- 
fer from this misplaced leniency. I heard of a case 
which happened in Kentucky a few years ago. A de- 
eree of foreclosure was pronounced bya respected judge 
against a defendant of good local family connections. 
The judge could not do otherwise than pronounce it, 
for there was practically no defence. As the judge 
was walking from the court to the railway station, 
the same afternoon, the defendant, who was waiting 
near the road, shot him dead. It was hard to avoid 
arresting and trying a man guilty of so flagrant an 
offense, so arrested he was, tried, and convicted; but 
on an allegation of lunacy being put forward, he was 
ordered to be kept in an asylum, whence he was pres- 
ently allowed to escape into Ohio, where, at the date 
of my information, he was living unmolested. There 
was, I was told, a good deal of sympathy for him. 
Christy, of Dalry, the father of the famous Lady 
Grange, got into trouble in Scotland early in last cen- 
tury for shooting a judge who had decided against 
him, but he was not so indulgently dealt with.” 
Christy, the murderer in 1689 of Lockhart, the Lord 
_ President of the Court of Sessions, was executed, after 
having been tortured by the boot.—Solicitors’ Jour- 
nal (London). . 
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The Effect of the National Bankruptcy Act on 
State Insolvency Laws. 


Some interesting points on the above question have 
recently been disposed of by the Supreme Court of 
the United States. A short synopsis of the proceed- 
ing is here given. 

On the 3lst day of March, 1906, a judgment was 
entered in the Circuit Court of the United States for 
the Middle District of Pennsylvania in favor of 
Maria P. Johnson against George H. Crawford and 
Walter S. Yothers, a partnership, trading as Craw- 
ford & Yothers, for $37,110.60. This was an action 
upon a contract for timber purchased by the defend- 
ants from the plaintiff. After the entry of said judg- 
ment a writ of fieri facias, an execution, was issued, 
which was returned nulla bona. Subsequently, and 
on the 20th day of December, 1906, on petition of 
plaintiff's attorney, Hon. R. W. Archbald, sitting in 
the Circuit Court of the United States for the Mid- 
dle District of Pennsylvania, awarded a warrant of 
arrest for the defendants, in pursuance of the Act 
of Assembly of the State of Pennsylvania of July 
12th, 1842, which act provides for the issuance of 
such a warrant upon the allegation that the defend- 
ant is guilty of: 

a. That the party is about to remove any of his 
property out of the jurisdiction of the court in which 
suit is brought, with intent to defraud his creditors; 





b. That he has property which he fraudulently con- 
ceals; 

ce. That he has rights in action, or some interest in 
any public or corporate stock, money or evidence of 
debt, which he unjustly refuses to apply to the pay- 
ment of any such judgment or judgments, which 
shall have been rendered against him, belonging to 
the complainant ; 

d. That he has assigned, removed or disposed of, or 
is about to dispose of, any of his property with the 
intent to defraud his creditors; 

e. That he fraudulently contracted the debt or in- 
curred the obligation respecting which suit is brought. 

The act further provides that when the defendant 
is arrested and brought before the judge and is ad- 
judged guilty of any of the offenses aforesaid, he shall 
be committea to the jail of the county, there to re 
main until discharged according to law. The 
eleventh section of said act provides that such com- 
mitment shall not be granted if the person aforesaid 
shall enter into a bond to the complainant in the pen- 
alty and in the securities prescribed in the preced 
ing section, conditioned that he will, within thirty 
days, apply by petition to the Court of Common Pleas 
of the county, or to a judge thereof if the court shall 
not within that time be in session, for the benefit of 
the insolvent laws of the State of Pennsylvania, and 
that he wiil comply with all the requisitions of said 
law, ete., ete. : 

George H. Crawford, one of the defendants, was 
arrested on such a warrant, and when brought before 
the judge of the Circuit Court of the United States 
for the Middle District of Pennsylvania, he moved to 
quash the warrant of arrest, for the reason that the 
United States Courts had no authority to issue the 
writ upon which he was arrested, and that sections 
915 and 916, respectively, of the Revised Statutes of 
the United States, which provide that: 

915. “In common-law causes in the Circuit and 
District Courts the plaintiff shall be entitled to simi- 
lar remedies, by attachment or other process, against 
the property of the defendant, which are now pro- 
vided by the laws of the State in which said court is 
held for the courts thereof . . .” 

916. “The party recovering a judgment in any 
common-law cause in any Circuit or District Court, 
shall be entitled to similar remedies upon the same, 
by execution or otherwise, to reach the property of 
the judgment debtor, as are now provided in like 
causes by the laws of the State in which such court 
is held, or by any such laws hereafter enacted which 
may be adopted by general rules of such circuit or 
district court; and such courts may, from time to 
time, by general rules, adopt such State laws as may 
hereafter be in force in such State in relation to reme- 
dies upon judgments, as aforesaid, by execution or 
otherwise.” 
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did not provide a remedy to reach the person of the 
defendant, but only the property of the defendant, 
and that, therefore, the court had no jurisdiction and 
no right to issue the warrant. This motion to quash 
was overruled and the defendant ordered to give a 
pond for his appearance before the judge of said 
court for a hearing on the allegations in the petition 
and warrant. At such hearing, the defendant was 
adjudged guilty of having property, rights and 
credits which he concealed and refused to apply to 
the payment of said judgment, and he was accord- 
ingly committed to the common gaol of Lycoming 
county, in said Middle District of Pennsylvania, there 
to remain until discharged according to law. 

Prior to said hearing, the defendant made another 
motion before the judge of said court to quash the 
proceedings, for the reason that the enactment of the 
general Bankruptcy Act of the United States, of July 
1, 1898, under the authority given to Congress by the 
Constitution of the United States, acted as a sus- 
pension of all insolvency laws of the State of Penn- 
sylvania, and that said insolvency laws being sus- 
pended, the Act of 1842, providing for the issuance 
of said warrant, was also suspended, and that the 
court had no jurisdiction over the defendant. This 
motion was also refused by the judge in an elaborate 
opinion, which opinion is appended to this article. 

The defendant then presented his petition to the 
Circuit Court of Appeals of the United States, Third 
Circuit, sitting at Philadelphia, Pa., for a writ of 
habeas corpus, which writ was allowed, and upon the 
hearing he urged the same reasons before said court 
for his discharge, to wit: the want of jurisdiction; 
and upon due consideration by that court he was re- 
manded and his writ dismissed, in an opinion by the 
Circuit Court of Appeals, which will also be found 
appended hereto. 

The defendant then presented his petition, setting 
forth the facts in detail, and his various efforts to 
procure his discharge, to the Supreme Court of the 
United States for leave to file a petition for a writ 
of habeas corpus from that court and urged as 
grounds for said writ that he was confined by the 
order of a court without jurisdiction, This writ, 
upon due consideration, was refused and the defend: 
ant is now in jail, according to law. 

This case is res integra. It is valuable because it is 
the first case that has been passed upon by the highest 
court in the. land on the question at issue. The re- 
sult of it is that the insolvency laws of a State are 
not suspended by reason of the passage of the general 
Bankruptey Act of the United States of July 1, 1898. 
The elaborate opinion of the Honorable R. W. ARcu- 
BALD, sitting in the Circuit Court, very fully and 
clearly elaborates on the rights of the defendant and 
the force and effect of the Fedgral Bankruptcy Act. 





It might be added that the plaintiff contended that 
section 916 of the R. S. of U. S. would sustain this 
writ, and that sections 990 and 991 of the R. S. of 
U. 8. substantially provide for this remedy. 

It was also contended, on behalf of the plaintifi 
that this proceeding was not an insolvent law, and 
that it was strictly a proceeding against the property 
of the defendant, and for the sole benefit of the pe- 
titioning creditor, and in no way sought to distribute 
the defendant’s property among all his creditors. 





: 0: 
Abolition of the Death Penalty. 


The commutation by the English Home Secretary 
of the death sentence of Horace G. Raynor to im- 
prisonment for life, in connection with the Thaw trial 
in this city, has renewed the discussion and given a 
material impetus to the movement to abolish capital 
punishment. The strong adverse criticism of the 
action in the Raynor case recalls similar utterances 
attending every successive step in mitigation of the 
severity of criminal penalties. On the other hand, it 
is believed, from the number and character of utter- 


ances in the press approving the leniency shown to 


Raynor, that public opinion in England is gradually 
adjusting itself to the adoption of life imprisonment 
as the regular punishment for murder in the first 
degree, 

An editorial in the New York Evening Post on 
Wednesday last is significant of a similar process of 
adjustment in progress here. According to our recol- 
lection, that newspaper has previously advocated the 
retention of the death penalty, and the modification 
ef its views, to be gathered from its latest utterance, 
would indicate that the arguments against capital 
punishment are gradually prevailing. 

Our own position on the subject is not in the least 
founded upon sentimental scruples about “the right 
of the State any more than that of an individual to 
take life.” It is ridiculously inconsistent to quibble 
on this point of abstract ethics, in view of the fact 
that most people believe that in cases of aggravated 
assault upon national honor, or for the protection 
of commercial interests, it is justifiable to sacrifice 
thousands of valuable lives in war. If we believed 
that the killing of a depraved or abnormally consti- 
tuted person constituted a more potential deterrent 
against murder, we should favor leaving the law as 
it is. We do not disapprove of the statutes existing 
in a few States providing that if any person already 
under sentence of life imprisonment be guilty of homi- 
cide he shall be put to death. Such a statute has 
been declared constitutional (ex parte Finley, Cal., 
81 Pac. 1041), and it would seem highly expedient 
that one should not be permitted to become a privi- 
leged murderer because he is already suffering the 
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extreme penalty of the law. It is quite possible that 
in such cases the existence of the death penalty would 
have considerable efficacy, and, as applied to such 
persons, conscientious scruples against the taking of 
\jfe would seem puerile fanaticism. 
The ground which we have uniformly urged in 
‘favor of the abolition of capital punishment as the 
ordinary penalty for murder in the first degree is, 
as stated in the article from the Post, above referred 
to, that “ those American States which have for many 
years abolished the death penalty have the fewest 
murders in proportion to population.” We believe 
that comparative statistics on the subject will show 
that capital punishment is not more influential than 
imprisonment for life as a preventive of murder. 
There seems something approaching absurdity in ar- 
guing for the efficacy of the death penalty in a place 
where homicides abound, as they do in the city of 
New York. 

On the other hand, the existence of the death pen- 
alty is a constant embarrassment in convicting of 
murder in the first degree any woman or any man 
of temperament so abnormal that the plea of insanity 
seems plausible, or who offers sentimental extenuat- 
ing circumstances, or whose prosecution is based 
upon circumstantial evidence. There is apt to be 
sufficient fear of a great and irremediable mistake to 
cause the average jury to disagree. We believe that 
imprisonment for life would act as a greater deter- 
rent than the death penalty, because of the greater 
certainty of the infliction of the former that would 
be apprehended, and the number of persons who, in 
the face of the certainty of either penalty, would 
choose the-capital one is by no means small. 

The objection to the abolition of capital punishment 
most frequently heard is that the liability to life im- 
prisonment has comparatively little terror, because 
of the abuse of the pardoning power. It would be un- 
fair, as well as futile, to deny all force to this con- 
sideration, but, in spite of it, the argument for aboli- 
tion is of greater weight. If the present penalty be 
continued, there will also continue the succession of 
disagreements and new trials, with ultimate acquittal 
or convictions of minor degrees of homicide, with 
which we are familiar. The pardoning power as to 
persons serving life sentences has not been exercised 
to as great and aggravated a degree as many persons 
assume, and the remedy for the defect, as far as it 
has existed, lies in holding governors to a strict sense 
of responsibility to public opinion—N, Y. Law Jour- 
nal. 





: 0: s 
The Capture of Private Property at Sea. 
The first Hague conference left to its successor, 
when it should meet, the decision of many burning 
questions of international law which it had not itself 








the desire of the means to tackle. Among them was 
the capture of enemy property in maritime warfare, 
It contented itself with a pious wish—one of its many 
voeuwx—that the next Congress should consider the 
inviolability of private property at sea. The move- 
ment in favor of this change starts with Benjamin 
Franklin, the American scientist-statesman, has be- 
hind it the voices of the United States and Italian 
governments, of many old and nearly all living con- 
tinental publicists, of innumerable Chambers of Com- 
merce and public and international bodies of varying 
authority and importance, and, finally, of a growing 
body of English opinion, and of the present Lord 
Chancellor. On the other hand, it has been hitherto 
opposed by the governments of England and France, 
and by most of our leading jurists and naval experts, 
The Declaration of Paris of 1856 limited the right of 
capture, save in cases of contraband and blockade, to 
(1) enemy goods on enemy ships, and (2) enemy 
ships themselves. But it is urged that this position 
is a vain compromise between the old spirit of war- 
fare which encouraged the spoliation of the enemy, 
and the modern conception which regards war pri- 
marily as a relation between State and State, and dis- 
courages interference with private persons or their 
goods. Private property, it is said, has been made 
inviolable on land by the Hague Land Code of 1899; 
the Hague Sea Code of 1907 must make it inviolable 
at sea. But this argument leaves out of sight that 
the Hague laws allow the imposition of requisitions 
and contributions in land warfare, which, whatever 
their specious names, amount to seizure of the pri- 
vate property of non-belligerents. Apart from this, 
enemy ships and enemy cargoes stand on a perfectly 
different footing from the family possessions which a 
belligerent finds upon land. They are not merely, 
not primarily indeed, private property, because they 
are also national commerce. As Captain Mahan puts 
it, “ They are private in ownership, but national in 
use.” And it is as commerce—i. e., in their national 
character—that the belligerent seizes and confiscates 
them, rightly and reasonably, as our leading jurists 
hold. He always has attacked, and always must at- 
tack, the commerce of the enemy, for commerce pro- 
vides, directly or indirectly, the sinews of war, and 
victory goes not only to the country with the big 
battalions, but to the country with large resources. 
On land he besieges the towns and cuts the railways 
to prevent trade. On sea he tries to drive off or 
capture the merchant marine of his foe. . At the out- 
break of war he implicity forbids enemy subjects to 
trade in their own vessels, and if they disobey he 
confiscates their property as a warning. In the great 


maritime wars of the last two centuries the destruc- 
tion of the peaceful marine has been as vital a part 
of the victor’s operations as the destruction of men- 
of-war. Nor is there any reason to think that the 
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Declaration of Paris has changed the conditions; for 
it has left the right of capturing enemy ships intact. 
And that it is the ships which are important is evi- 
denced among other things by the large bounties with 
which foreign governments subsidise their shipping. 
The proposed change, so far from assimilating land 
and maritime warfare, would introduce a profound 
difference between them which would be unfair alike 
to naval powers and to land merchants. It would 
give an immunity to commerce at sea which it does 
not possess on land. More than this, it would involve, 
as Lord Selborne pointed out in 1862, the abandon- 
ment of one of the fundamental principles in the law 
of nations—that in war governments are identified 
with their people. It admits the contrary principle 
of a political war and a commercial peace. On 
grounds of humanity the present practice cannot be 
impugned, and, putting aside all questions of expe- 
diency, the interests of peace itself are best served by 
maintaining it—N. De M. B., in The Law Journal 
(London). 





20: 
Respondeat Superior as Affecting Drivers of 
Vehicles. 
The following editorial note from the Law Journal 
(London) for April 20, 1907, is given in full, because 
it summarizes three English cases, all of which, in 


our judgment, were correctly decided, and discusses 
questions that have frequently been considered in this 
place: 


“If A sustains injuries through the negligence of 
B’s servant in driving a vehicle-belonging to C, the 
question whether B or C is responsible has more than 
once perplexed the courts. No general rule can be 
laid down for its solution; it must depend to a large 
extent on the facts of the particular case. In Quar- 
man v. Burnett, a case with which the law student 
usually makes acquaintance at an early stage of his 
career, the Court of Common Pleas held that a couple 
of ladies who had their own carriage, but always 
hired horses and a driver from a livery stable keeper, 
the driver being always the same person, were not 
liable for his negligence, though he wore their tivery 
and received a small weekly payment from them. On 
the other hand, in Jones v. Scullard, the latest case 
of this kind, in which Lord Russell of Killowen re- 
viewed the authorities, the Chief Justice held that 
where the defendant, the owner of a brougham and 
horses was supplied by a livery stable keeper with 
& coachman who had driven him continuously for six 
weeks, there was evidence that the driver was acting 
as his servant. The ownership of the horses, accord- 
ing to Lord Russell, was a very material circum- 
stance; for where they belong to the owner, of the 
carriage he is entitled to regulate their pace, and the 
driver is under his control as to the manner of his 





driving. Not so where they belong to the livery 
stable keeper—then the driver may lawfully refuse to 
obey his orders as to the rate of speed. In Perkins 
v. Stead, which came last week before a Divisional 
Court, the facts were that the defendant had bought 
a motor car, and the vendors had supplied a chauf- 
feur to drive him for a short distance on his journey 
home, during which the car collided with the plain- 
tiff’s motor bicycle. The County Court judge held 
that the case was governed by Jones v. Scullard, for 
the chauffeur was at the time of the accident under 
the control of the defendant, who was entitled to 
direct him how to drive; and the decision was upheld 
by Mr. Justice RipLey and Mr. Justice Bray. If the 
agreement had been that the vendors of the car should 
deliver it at the end of the stage on which their 
chauffeur drove it the latter would no doubt have 
been acting as their servant, but the contract was 
construed as being that the defendant should take 
delivery before the journey began, the chauffeur being 
merely lent to him for this stage.” 

The distinction drawn by Lord Russell in Perkins 
v. Stead is in harmony with views we havé expressed. 
Where the occupant of a carriage owns it as well as 
the horses it may be said that the driver is tempo- 
rarily his servant and that the general master is not 
responsible either to the person in the carriage or to 
outsiders for the servants’ acts. Where, however, the 
horses are let with the driver, and especially where 
a livery stable keeper furnishes horses, vehicle and 
driver, the latter is the servant of the livery stable 
keeper, who should be held responsible under the rule 
respondeat superior, both to the passenger and the 
public. 

This subject is recurred to because there are sev- 
eral American dicta, both in judicial opinions and by 
text writers, to the effect that the responsibility of a 
livery stable keeper ends with the selection of compe- 
tent servants. We believe there is no justification 
for so limiting the ordinary relation of master and 
servant. 

It may be said that the recent decision of the Su- 
preme Court of Minnesota in Cotton v. Willmore, 109 
N. W. 835, tends to uphold a livery stable keeper’s 
general responsibility for his servants’ acts, and that 
in Routledge v. Rambler Automobile Co. the Texas 
Court of Civil Appeals (95 S. W. 749), made a simi- 
lar ruling as to the responsibility of the owner of an 
automobile for negligence of its chauffeur hired out 
with the vehicle—New York Law Journal. 

20: 





Effect of Agreement on the Character of 
Fixtures. 
When the courts, yielding to business necessity, re- 
laxed the common law ruling that whatever is an- 
nexed to the soil belongs to the soil and permitted 
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tenants to remove those fixtures which they had 
erected for purposes of trade or agriculture, there 
was opened up a possibility for confusion as to the 
character of such fixtures during the period of annex- 
ation. Since they were chattels both before and after 
that period, many courts adopted the view that they 
never lost the character of chattels (Poole’s Case, 1 
Salk. 368; Shapira v. Barney, 30 Minn. 59; contra, 
Guthrie v. Jones, 108 Mass. 191). If, it was further 
argued, things bearing such a relation to the land as 
would normally make them a part of it were allowed 
to retain their original characteristics because of the 
special relations of the parties, it followed that the 
same result might be achieved by agreement (Hendy 
v. Dinkerhoff, 57 Cal. 3; Howard v. Fessenden, 96 
Mass. 124; Harris v. Hackley, 127 Mich. 46; Fitz- 
gerald v. Anderson, 81 Wis. 341). Though this doc- 
trine has been widely accepted and is convenient as 
between the parties, many courts which profess to 
recognize it decline to adjust the rights of third par- 
ties on that basis (Richardson v. Copeland, 72 Mass. 
536; Wickes v. Hill, 115 Mich. 333). New York, 
however, has consistently applied it to all tke situa- 
tions which have arisen, except where the thing at- 
tached had become so merged in the land as to lose 
its identity (Holmes v. Tremper, 20 Johns. N. Y. 
29; Ford v. Cobb, 20 N. Y. 344). In a recent case in 
the Court of Appeals, one who purchased an engine, 
subject to the agreement that it should remain per- 
sonalty until the purchase price was paid, attached 
it to land of which he was in possession, under a 
contract to purchase, containing a provision that 
whatever machinery should be attached to the land 
should become realty. The court permitted the seller 
of the chattel to recover the unpaid purchase price 
from the vendor of the realty (Davis v. Bliss, 187 N. 
Y. 77). This situation seems to test the soundness 
of the New York doctrine. It is evident that the per- 
son whose agreement can preserve to a fixture its 
character as a chattel is not the owner of the chat- 
tel but the occupier of the land, who is to annex the 
chattel (Jermyn v. Hatch, 93 N. Y. App. Div. 175). 
If, then, that person had previously contracted with 
the owner of the land that the thing shall not retain 
its character as a chattel, the court is placed in the 
embarrassing position of deciding which of these 
promised results has been achieved (McCrillis v. 
Cole, 28 R. I: 156) ; or else, since the two agreements 
are inconsistent, of refusing to consider either as af- 
fecting the character of the property. The only pos- 
sible guide to a choice between the agreements would 
be the actual intent of the annexor. But the danger 
in permitting such a person to elect which of the two 
others shall be preferred is sufficiently apparent. If 
neither agreement is regarded, the rules applicable 
under normal circumstances determine the thing to 








be a part of the land. Therefore, if the rights of the 
seller of the chattel are to be contingent on its re. 
maining a chattel, this doctrine carried to a logi- 
eal conclusion must deny him any relief. But fair- 
ness demands that he be protected. He has parted 
with possession of his chattel on conditions to which 
the law usually gives effect. The vendor of the land, 
on the other hand, cannot properly demand as secu- 
rity for his purchase price anything more than his 
vendee equitably had in the thing (Campbell y, 
Roddy, 44 N. J. Eq. 244; Hurxthal v. Hurxthal, 45 
W. Va., 584), that is, an equity of purchase in the 
engine. It is believed that the desirable result of 
the present case may best be achieved by a return to 
the older principles of our law. After determining 
whether or not a thing has lost its character as a 
chattel, in accordance with rules to be uniformly ap- 
plied, regardless of personal agreements (Reynolds 
v. Ashby, 1904, A. C. 466; Fifield v. Farmers’ Bank, 
148 Ill. 163; Prescott v. Wells, 3 Nev. 82, 89), those 
inequitable situations which arise may be adjusted 
according to recognized equitable principles (Bring- 
holff v. Munzemaier, 20 Ia. 513; Davenport v. Shants, 
43 Vt. 546).—Harvard Law Review, May, 1907. 





: O03 


Stock Dividends as Between Life Tenant and 
Remainderman. 


The Columbia Law Review for May, 1907, contains 
a thoughtful editorial note upon the right to stock 
dividends as between a life tenant and remainderman, 
disapproving of what may be termed the “ New York 
rule,’ which rule, nevertheless, receives increasing 
approval as the question arises in different State 
courts. From the extract given below it seems prob- 
able that the decision of the Supreme Court of Iowa 
in Kalbach vy. Clark, following the New York rule, 
was the immediate text of our contemporary’s re- 
marks. In a leading New York case on the subject 
(McLouth v. Hunt, 154 N. Y. 179) attention is called 
to the fact that the same view had been taken‘in cases 
of first impression in Kentucky, Maryland and Ten- 
nessee. The Columbia Law Review says in part: 

“ All jurisdictions, therefore, agree as to the dispo- 
sition of stock dividends representing the natural 
growth and enhancement of the capital, and the chief 
point of conflict in the cases is as to what rule should 
govern the disposition of stock dividends representing 
the earnings of the corporation. It is, of course, de- 


sirable that the intention of the testator shall be 
carried out, but since this can be ascertained, in the 
absence of other evidence, only by the terms used, the 
fundamental question is whether or not stock divi- 
dends representing profits may be fairly said to come 
within the natural, ordinary and logical meaning of 
the terms ‘ dividends,’ ‘ profits’ and ‘income’ as ap- 
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plied to shares of stock, and if so, when? In a re- 
cent case in Iowa this question has been answered by 
adopting the ‘ Pennsylvania’ rule, su stantially as 
above set forth (Kalbach v. Clark, Iowa, 1907, 110 
N. W. 599). The theory of these cases is that a 
dividends of stocks which represent earnings is a dis- 
tribution of profits, and that, since income from 
shares is made up from profits which are distributed, 
these stock dividends are a part of the income and 
must go to the life tenant (Earp’s Appeal, supra; 
Moss’ Appeal, Pa., 1877, 24 Am. Rep. 164; McLouth 
vy. Hunt, 1897, 154 N. Y. 179). The logical and eco- 
nomie difficulty with this theory is that a distribu- 
tion of stocks is not a distribution of profits, since 
the company’s property is not diminished, nor the 
stockholders’ increased by the transaction. There is 
simply a dilution of the number of shares (Williams 
vy. Western Union Tel. Co., 1883, 93 N. Y. 162). The 
very fact that the company issues stock instead of 
cash would seem to indicate that it has elected to 
keep the profits for a permanent use instead of dis- 
tributing them (Gibbons v. Mahon, 1890, 136 U. S. 
549; Spooner vy. Phillips, 1892, 62 Conn. 62). Never- 
theless, the rule has received considerable support 
(see Appeal of Philadelphia, ete., Trust Co., Pa., 
1889, 16 Atl. 734; McLouth v. Hunt, 1897, 154 N. Y. 
179; Van Doren vy. Olden, supra; Hite vy. Hite, 
supra; ef., 26 Am. Law Rev. 1). 

The theory of the English and Massachusetts cases, 
on the other hand, is that, since before distribution, 
the corporation may, within its authorized discretion, 
make such use of the earnings as are for the best in- 
terests of the corporation (In re Barton’s Trust, 
1867, L. R., 5 Eq. 238; 1 Morawetz, Corporations, 
sec. 447), the election of the corporation to set aside 
a portion of the earnings and devote them to the per- 
manent use of the corporation in any form whatso- 
ever converts such earnings into capital. This de- 
termination is binding upon the stockholders, and 
manifestly, if shares are issued to represent these 
earnings converted into capital, they are none the less 
capital, and there is no distribution of income. Hence 
the action of the corporation, so long as within its 
authority, must determine whether stock dividends 
are capital or income (Bouche vy. Sproule, 1887, L. 
R., 12 App. Cas. 385; In re Barton’s Trust, supra; 
Hooper v. Rossiter, 1824, 1 McClel., 527; Leland v. 
Hayden, 1869, 102 Mass. 542; Heard v. Eldredge, 
1872, 109 Mass. 258; Rand v. Hubbell, 1874, 115 
Mass. 461). This doctrine is also well supported 
(Gibbons v. Mahon, 1890, 136 U. S. 549; Spooner v. 
Phillips, 1892, 62 Conn. 62; Greene v. Smith, R. L., 
1890, 19 Atl. 1081; DeKoven v. Alsop, 1903, 205 Ill. 
309; ef. 5 Am, Law Rev. 720; 4 Columbia Law Re- 
view, 130), and it is submitted offers the more logi- 
eal and practical working rule. It gives effect to the 
legal and economic theory of dividends and no compli- 





cated investigation into the affairs of the corpora- 
tion is necessary (see Perry, Trusts, 5th ed., sec. 
545, and note, p. 91).” 

It is the law even in New York that each case will 
turn upon its own facts, that is, upon the language of 
the particular will or other instrument construed. 
In the McLouth case (supra), it was directed that 
the life tenant should receive “full income.” In 
Lowry v. Farmers’ Loan & Trust Co., 172 N. Y. 137, 
which followed McLouth v. Hunt, it was provided 
that the “entire income” of the securities of the 
trust fund should be applied as income. Although in 
the last case this clause was primarily intended to 
prevent the accumulation of a sinking fund out of 
income, the language was also considered as bearing 
upon the testator’s general intention. In the latest 
utterance of the Court of Appeals, in Robertson v. 
De Brulatour (N. Y. Law Journal, April 30, 1907), 
upon a cognate subject, the particular facts and cir- 
cumstances were given controlling weight. That 
was not a case of stock dividends, but of extraordi- 
nary cash dividends, and the court elaborately ana- 
lyzed the source of such dividends in order to deter- 
mine that they essentially constituted income and 
not capital, and, therefore, belonged to the life bene- 
ficiary as against the remainderman. 

The New York cases, including this latest one, 
however, show a decided disposition to treat divi- 
dends, whatever their form, that really are or stand 
for net earnings, as presumptively belonging to the 
life beneficiary, and our contemporary’s reasoning 
does not convince us that the New York and Penn- 
sylvania rule is illogical or unjust. It is perfectly 
consistent to recognize the right of a board of direct- 
ors to retain income and-add it to capital, and thus 
for corporate purposes classify it as capital, and at 
the same time to hold that the shares of new stock 
go to the life beneficiary under the terms of the will. 
We have no doubt that the New York courts will con- 
tinue to recognize the right of life beneficiaries to 
take dividends clearly made up of earnings and which 
have not impaired original capital unless the lan- 
guage of the instrument expressly shows a contrary 
intention. The question is one to be borne in mind 
in the preparation of wills. Sometimes a testator, 
if his attention were called to the matter, would pre- 
fer to have stock dividends added to the capital of the 
trust and to restrict the life beneficiary to cash divi- 
dends.—N. Y. Law Journal. 





20: 
The Naturalization Law. 


By the Naturalization Act of June 20, 1906, uni- 
form rules of practice are provided for the naturali- 
zation of aliens throughout the ‘United States. The 
subject is placed under the control of the Bureau of 
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Immigration and Naturalization of the Department 
of Commerce and Labor. The qualifications of citi- 
zenship are prescribed and jurisdiction to naturalize 
aliens is conferred upon United States Circuit and 
District Courts and also upon “all courts of record 
in any State or Territory now existing, or which may 
hereafter be created, having a seal, a clerk, and juris- 
diction in actions at law or equity, or law and equity, 
in which the amount in controversy is unlimited.” It 
is further provided that “naturalization jurisdiction 
of all courts herein specified, State, Territorial and 
Federal, shall extend only to aliens resident within 
the respective judicial districts of such courts.” 

Although jurisdiction is thus conferred upon cer- 

tain State courts, the procedure therein is minutely 
regulated, such courts being constituted purely Fed- 
eral instrumentalities. It is provided, for example, 
that the courts exercising the function shall, 
“upon the requisition of their clerks be furnished 
from time to time by the Bureau of Immigration and 
Naturalization with such blank forms as may be re- 
quired in the naturalization of aliens, and all certifi- 
cates of naturalization shall be consecutively num- 
bered and printed on safety paper furnished by said 
bureau.” 

It is required 
“at the time of the filing of a petition for naturali- 
zation that there shall be filed with the clerk of the 
court a certificate from the Department of Commerce 
and Labor, if the petitioner arrives in the United 
States after the passage of this act, stating the date, 
place and manner of his arrival in the United States, 
and the declaration of intention of such petitioner, 
which certificate and declaration shall be attached to 
and made a part of said petition.” 

Other portions of the law are: 

“See. 6. That petitions for naturalization may be 
made and filed during term time or vacation of the 
court and shall be docketed the same day as filed, but 
final action thereon shall be had only on stated days, 
to be fixed by rule of the court, and in no case shall 
final action be had upon a petition until at least 
ninety days have elapsed after filing and posting the 
notice of such petition: Provided; that no person 
shall be naturalized nor shall any certificate of natur- 
alization be issued by any court within thirty days 
preceding the holding of any general election within 
its territorial jurisdiction. It shall be lawful, at 
the time and as a part of the naturalization of any 
alien, for the court, in its discretion, upon the peti- 
tion of such alien, to make a decree changing the 
name of said alien, and his certificate of naturaliza- 
tion shall be issued to him in accordance therewith. 


* * * * * * * * 


: Sec. 9. That every final hearing upon such petition 
shall be had in open court before a judge or judges 





thereof, and every final order which may be made 
upon such petition shall be under the hand of the 
<ourt and entered in full upon a record kept for 
vhat purpose, and upon such final hearing of such 
petition the applicant and witnesses shall be exam- 
ined under oath before the court and in the presence 
of the court. 


* * oF * 7 * * * 


Sec. 12. That it is hereby made the duty of the 
vterk of each and every court exercising jurisdiction 
in naturalization matters under the provisions of this 
act to keep and file a duplicate of each declaration of 
intention made before him and to send to the Bureau 
of Immigration and Naturalization at Washington, 
within thirty days after the issuance of a certificate 
vf citizenship, a duplicate of such certificate, and to 
make and keep on file in his office a stub for each 
certificate so issued by him, whereon shall be entered 
a memorandum of all the essential facts set, forth in 
such certificate. It shall also be the duty of the 
vlerk of each of said courts to report to the said 
bureau, within thirty days after the final hearing 
and decision of the court, the name of each and every 
alien who shall be denied naturalization, and to fur- 
nish to said bureau duplicates of all petitions within 
thirty days after the filing of the same, and certified 
copies of such other proceedings and orders instituted 
in or issued out of said court affecting or relating to 
the naturalization of aliens as may be required from 
time to time by the said bureau.” 

The law provides for the coHection of fees by the 
clerks of the courts, one-half of the amount thereof 
to be retained by them and the remaining one-half to 
be accounted for and paid over to the Bureau of Im- 
migration and Naturalization. The legislation, as 
above intimated, is comprehensive and would seem to 
be intended as exclusive as to procedure as well as 
substantive law. 

Quite properly there has been introduced in the 
present session of the New York Legislature a bill 
repealing chapter 927 of the Laws of 1895, which 
regulates procedure in naturalization in the courts 
of this State. Although such legislation may not be 
very important, the bill should be passed, in order to 
remove all possible doubt as to obligation of the 
State courts to administer a dual system, which might 
be conflicting, and certainly would be embarrassing 
and oppressive. The act, as introduced in the New 
York Legislature, is purely one of repeal. This would 


! not be construed as disapproval of the adoption by 


the Federal government of the State courts as natur- 
alization agencies. There is no valid objection to 
Congress so utilizing State courts in the absence of 
positive inhibition or regulation on the subject by the 
States themselves. 

Besides codifying the law of citizenship and provid- 
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ing a comprehensive modus operandi, the Federal act 
provides (section 15) that 
“it shall be the duty of the United States district at- 
torneys for the respective districts, upon affidavit 
showing good cause therefor, to institute proceedings 
in any court having jurisdiction to naturalize aliens 
in the judicial district in which the naturalized citi- 
zen may reside at the time of bringing the suit, for 
the purpose of setting aside and ‘canceling the cer- 
tificate of citizenship, on the ground of fraud or on 
the ground that such certificate of citizenship was 
illegally procured. In any such proceedings the party 
holding the certificate of citizenship alleged to have 
been fraudulently or illegally procured shall have 
sixty days’ personal notice in which to make answer 
to the petition of the United States; and if the holder 
of such certificate be absent from the United States 
or from the district in which he last had his resi- 
dence, such notice shall be given by publication in the 
manner provided for the service of summons by pub- 
lication or upon absentees by the laws of the State or 
the place where such suit is brought.” 

It is well to have this point expressly covered, as 
the condition of the law heretofore has given rise to 
considerable embarrassment and uncertainty. (See 





an editorial in this Journal for December 4, 1905, on 
“Vacation of Naturalization,’ and cases therein 
cited). According to the form of the section last 
quoted, the proceeding must be brought in the judi- 
cial district in which the naturalization citizen re- 
sides at the time, thereby avoiding the oppression 
that might result from being obliged to answer in a 
distant forum, and, on the other hand, the Federal 
district attorney is given his choice of courts in the 
judicial district of the citizen’s residence. 

The Department of Commerce apd Labor has issued 
a series of “ Naturalization Regulations,” intended to 
supplement the positive law on the subject, for the 
guidance of applicants for naturalization and also 
of clerks of courts having jurisdiction in the premises, 
and requesting clerks who may be in doubt as to the 
proper course of action in any case to apply for in- 
structions to the Bureau of Immigration before tak- 
ing action.—N. Y. Law Journal. 
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NOTES OF CASES. 

Master and Servant—Tort of Servant—Scope of 
Employment.—In Moore v. Camden & T. Ry., de- 
cided by the Court of Errors and Appeals of New 
Jersey in March, 1907 (65 Atl. 1021), the following 
is the syllabus by the court: “In a suit brought 
against a construction company for assaults com- 
mitted by its employees upon the plaintiff, upon 
whose lands, fronting a city street, the company was 
engaged in erecting, without her consent, a trolley 








pole for a street railway then in course of construc- 
tion, it appeared at the trial that the erection of 
such pole upon plaintiff's premises was an illegal 
act, and that the employees of defendant company, 
while so engaged, under the direction of its engineer, 
formed a circle about the place where the pole was 
to be set up to protect those engaged in the excava- 
tion; and that when plaintiff attempted to go through 
the circle, in order to prevent the digging and tear- 
ing up of her pavement, she was resisted by the men 
in line, who struck, pushed or jostled her in such a 
way as to cause hurts and bruises upon her person. 
The trial judge charged, among other things: That 
the placing of the pole on plaintiff’s land was an il- 
legal act; that plaintiff did what she had a right to 
do, if she saw fit, to try to use sufficient physical 
force to prevent the trespass; that the mere placing 
of hands upon plaintiff gave her a right to a verdict 
for nominal damages merely, if no injuries resulted. 
Upon review, held: (1) That under the evidence the 
defendant company was liable for these acts of its 
employees, as being within the scope of their employ- 
ment. (2) That this result was not defeated, be- 
cause it was testified by one of the employees that, in 
laying his hands upon the plaintiff, it was done with 
humane purpose only to save her from impending 
danger; the principle being that what is essentially a 
trespass cannot become lawful because having been 
done with good intent.” i 

Master and Servant—Tort of Servant—Scope of 
Employment.—In South Covington & C. St. Ry. v. 
Cleveland, decided by the Court of Appeals of Ken- 
tucky in March, 1907 (100 S. W. 283), it was held 
that where it was within the scope of the employ- 
ment of a street railway company’s inspector to see 
and conyerse with persons injured in street car acci- 
dents to learn the cause of the accident and the ex- 
tent of the injury, the company was liable for indig- 
nity inflicted by him upon an injured woman by put- 
ting his hands upon her person, though the conduct 
was a step beyond his line of duty. The court said 
in part: “A vigorous attack is made on the action 
of the trial court in permitting evidence of the as- 


structing that damages might be awarded therefor. 
The argument is pressed that if the inspector did lay 
his hand on appellee, in so doing he was acting en- 
tirely without the scope of his employment, and ap- 
pellant cannot: be held responsible for his conduct. 
It may be conceded that the master is not liable for 
the acts of his servants unless they are committed 
within the apparent scope of his employment or in 
the attempted discharge of his duties he is directed 
or engaged to perform. The difficulty in close cases 
arises in determining when the servant ceases to act 
for his master and assumes to act for himself, and 








sault by its inspector to go to the jury and in in-_ 
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upon his own responsibility. The courts of last re- 
sort, as well as text-book writers, have frequently 
endeavored to lay down some satisfactory rule that 
will be at once just to the master and to the public. 
The facts of each case are generally different. The 
duties and authority of servants and agents are so 
various that it is impracticable to set down any hard 
and fast rule that can be applied to every case. In 
the action before us it was entirely within the scope 
of the inspector’s duty to see and converse with in- 
jured persons, to ascertain their wants, learn how the 
accident occurred, and inquire as‘to the extent of the 
injury inflicted; and, in the performance of this duty, 
the inspector did go into the room where the ap- 
pellee was lying. He went, however, a step beyond 
the strict line of his duties in placing his hand upon 
the person of appellee. And, as this act upon his 
part is the sole offense committed by him, for which 
it is sought to hold the master liable, it is said that 
it cannot be held responsible for this indiscreet and 
rude conduct, because not done in the performance of 
his duties or the scope of his employment. It is 
evident that in approaching appellee the inspector 
was acting in the interest of the company, and in lay- 
ing his hands upon her person he was attempting to 
ascertain the extent of her injuries for its benefit. 
The law under circumstances like these will not 
undertake to make any nice distinctions fixing with 
precision the line that separates the act of the ser- 
vant from the act of the individual. When there is 
doubt, it will be resolved against the master, upon 
the ground that he set in motion the servant who 
committed the wrong. (Thompson on Negligence, 
§§ 554, 563; New Ellerslie Fishing Club v. Stewart, 
93 S. W. 598, 29 Ky. Law Rep. 414; Williams v. 
Southern Ry., 73 S. W. 779, 24 Ky. Law Rep. 2214; 
Smith v. L. & N. R. R., 95 Ky. 11, 23 S. W. 652, 22 
L. R. A. 72; Patterson v. Maysville & Big Sandy Ry., 
78 S. W. 870, 25 Ky. Law Rep. 1750; Louisville 
Water Co. v. Phillips, adm’r, 89 S. W. 700, 28 Ky. 
Law Rep. 557; Sullivan v. L. & N. Ry., 74 8. W. 171, 
24 Ky. Law Rep. 2344.) We therefore conclude that 
appellant is liable for the acts of its inspector.” 





2p 
LEGAL NOTES. 


The late Sir Francis Jeune, says the Westminster 
Gazette,. is credited with the opinion—and he had 
some knowledge of old Venetian law—that Portia 
ought not to be represented as counsel in the trial 
scene of “The Merchant of Venice,” but as judge. 
Mr. R. U. Carton, the dramatist, holds similar views. 
These ideas have been put into force by Mrs. Russ 
Whytal, for some time leading lady with Mr. E. S. 
Willard, in her initial production of the play at Hull 
this week. She—now for the first time—presents 








——————— 
the disguised Portia in the judge’s seat, immediately 
below that of the Duke of Venice, who, it is cop. 
tended, was a mere lay figure, who, ew-officio, pre- 
sided over the court. Shylock, we know, refers ty 
Portia as a “wise young judge,” and she is also ap. 
pealed to by Antonio to give judgment. And it jg 
Portia who, in the end, pronounces judgment, the 
Duke merely echoing the “learned doctor’s” deliy. 
erance. 

Ambassador Bryce delivered the principal oration 
at the services on Jamestown Island commemorating 
the landing of the first English colony on American 
soil, May 13, 1607. Two notable passages in the 
brief report of the address are worthy of attention, 
In one of them Mr. Bryce says of the founders of 
Virginia: “They came from a free country, though 
its freedom had not yet been placed on a secure foun- 
dation; and the spirit of liberty and the love of safe 
government glowed in their hearts. Whether they 
had any law books does not appear. But they car. 
ried in their breasts the principles and- traditions of 
the common law of England, which, of all the legal 
systems that have ever been framed, is the one most 
fully pervaded with the spirit of liberty and the most 
favorable to the development of personal self-reliance 
and individual gesponsibility.” That passage is 
vital, palpitating with truth and suggestiveness, par- 
ticularly at this time when America is receiving a 
vast flood tide of immigration of races and classes 
who know nothing of the “ principles and traditions 
of the common law of England.” Many of the early 
settlers of Virginia were personally devoid of quali- 
ties which make for good citizenship. They were not 
all heroes and heroines, Some were practically vaga- 
bonds shipped to the new world by their families or 
the authorities to get rid of them. There was a traf- 
fic in women also, but it was carried on with a view 
to supplying the colonists with wives and not for im- 
moral purposes.. But defective in personal character 
and habit as many of them were, they were heirs 
of the English common law, and under the guidance 
of their rulers soon developed the great common- 
wealth which produced such sons as Washington, 
Jefferson, Madison, Monroe and Henry. The second 
passage uttered by Ambassador Bryce gave this sen- 
tence as the message of the old motherland “ to her 
mighty daughter”: “Cherish alike and cherish to 
gether liberty and law.” There would never be any 
danger of the sons of the English colonists in Vir- 
ginia or in New England going far astray from that 
injunction if left to follow unhindered their own im 
pulses. Liberty and law are in their blood. “In the 


union of ordered liberty, with a law gradually re 
molded from age to age to suit the changing needs of 
the people,” said Mr. Bryce, “there was lain, and 
there will always lie, the progress and the peace, both 
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of England and America.” Therein is the lesson, 
more than in all the boasted reforms and alleged ‘pro- 
gress of our time, which Americans, native and natur- 
alized, especially those of alien birth, need most to 
learn: Love of ordered liberty that stands for those 
inherent rights of manhood for which the descendants 
of the first colonists fought against the mother coun- 
try, and love of law which will insist upon respect 
for and obedience to authority duly established by 
the will of the people. Lawlessness, whether by vaga- 
bonds, thieves, murderers, grafters or lynchers, or by 
predatory wealth, corporations or unscrupulous poli- 
ticians, is foreign to the spirit of the fathers who 
established this nation’s foundations on the princi- 
ples embodied in the constitution and common law 
of their old home across the sea.—Rochester Demo- 
frat and Chronicle. 

That the Isle of, Pines is not American territory 
has been officially and judicially declared by the Su- 
preme Court of the United States. The decision was 
rendered in the famous case of Edward J. Peavey v. 
Nevada N. Stranahan, collector of the port at New 
York, and the opinion of the court was announced 
by Chief Justice Futter, who said that up to the 
time of the Paris treaty the Isle of Pines had been 
considered’ as an integral part of Cuba, and that it 
could not be held to be covered by Article 2 of that 
treaty, which included only islands in the vicinity of 
Porto Rico.” 

There was a general sigh of relief from the jus- 
tices sitting in the different parts of the Supreme 
Court, Brooklyn, when the day’s business came to a 
close yesterday afternoon, says the New York Times. 
It had been a trying day, due to their domning for 
the first time long black silk gowns. 

It was recently decided by the judges that more 
dignity would be added to the bench in Brooklyn if 
they were to wear gowns. Yesterday, by agreement, 
they all appeared robed in black silk. Entering 
from their chambers, several of them had difficulty in 
managing the skirts of their “ Mother Hubbards,” as 
an irreverent court officer described them, and it was 
some time before they were at ease. 

Justice Josiah T. Marean rebelled. He wore his 
gown until recess, but in the afternoon astonished 
the court by appearing without it. He said he was 
willing enough to wear the gown on special occasions, 
but thought it too stuffy and uncomfortable to wear 
regularly. All the other justices stuck to their 
gowns throughout the day. 

2:0: 
Among the Late Decisions. 


The right to set up the breach of a contract in de- 
fense of an action upon an aceount stated, for money 
earned under it, is sustained in Gutshall v. Cooper 





The right of non-resident alien parents, next of 
kin of a minor son whose death was wrongfully 
caused by the negligence of another, to maintain an 
action to recover for his death, is sustained in At- 
chison, T. & 8S. F. R. Co. v. Fajardo (Kan.), 6 L. R. 
A. (N. 8.) 681. 


The procurement by a prisoner of tools adapted to 
jail breaking is held, in State v. Hurley (Vt.), 6 L. 
R. A. (N. 8.) 804, not to render him guilty of an 
attempt to break jail. 


The proprietor of a bath house, who, for a con- 
sideration, furnishes bath rooms, bathing suits, and 
other accessories of the bath to those who desire to 
bathe in the sea, and also receives their money, jew- 
elry, or other valuables for safekeeping, is held, in 
Walpert v. Bohan (Ga.), 6 L. R. A. (N. 8.) 828, to 
be a depositary for hire in relation thereto, and to be 


liable for loss occurring from want of ordinary care 
on his part. 


A note payable to a director or officer of a railroad 
company in his personal capacity and for his per- 
sonal benefit, on condition that a railroad is built to 
a certain point by a certain time, is held, in Me- 
Guffin v. Coyle (Okla.), 6 L. R. A. (N. 8S.) 524, to be 
void as against public policy. 


Where a contract made and intended to be per- 
formed in another State is attempted to be enforced 
by suit thereon in the courts of Georgia, it is held, in 
Thomas y. Clarkson (Ga.), 6 L. R. A. (N. 8S.) 658, 
that the statute of limitations of Georgia will be ap- 
plied, rather than that of the other State. 


The power of the Legislature to confer upon the 
court jurisdiction to make a conclusive determination 
without inquiry as to the fact that a person who has 
been absent for more than seven years is dead, and 
proceed to distribute his property, is denied in Say- 
ings Bank vy. Weeks (Md.), 6 L. R. A. (N. 8S.) 690. 


The truth of articles published during a trial, tend- 
ing to prejudice the public and members of the jury, 
and thereby influence the result, is held, in Hughes vy. 
Territory (Ariz.), 6 L. R. A. (N. S.) 572, to be no 
defense to a proceeding for contempt. 


That an agreement for an exclusive agency for a 
certain class of goods is illegal under a statute pro- 
hibiting contracts -in restraint of trade is held, in 
Packard v. Byrd (S. C.),6 L. R. A. (N. 8.) 547, not 


to prevent a recovery for a bill of goods sold under 
it. 


A contractor who fails to secure the architect’s cer- 
tificate of completion, as required by his contract, is 
held, in Bush v. Jones (0. C. A., 3d 0.), 6 L. R. A, 





(Colo.), 6 L. R. A. (N. S.) 820. 


(N. 8.) 774, to be obliged, in order to recover by 
showing a substantial completion of the building, 
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satisfactorily to establish that the certificate was 
unreasonably withheld. 


A contract between the proprietors of the only two 
first-class hotels in the place to close one for a money 
consideration to be paid by the proprietor of the 
other, in order to give the latter a monopoly of the 
business, is held, in Clemmons vy. Meadows (Ky.), 6 
L. R. A. (N. 8.) 847, to be contrary to public policy 
and void. ty 

The recovery of a tenant in common in ejectment 
against a stranger in possession is held, in Williams 
v. Coal Creek M. & M. Co. (Tenn.), 6 L. R. A. (N. 
8.) 710, to be limited to his interest in the property. 


Where the attempt to create a new county out of a 
portion of the territory of an existing county results 
in the organization of a de facto corporation, which 
is subsequently dissolved in proceedings brought for 
that purpose, the original county is held, in George 
D. Barnard & Co. v. Polk County Comrs. (Minn.), 6 
L. R. A. (N. 8.) 791, not to be liable for debts con- 
tracted by the de facto corporation during its exist- 
ence. 


After the removal to the Federal court of an action 
in which jurisdiction was secured by an attachment 
of real estate, it is held, in Coffin v. Harris (N. C.), 
6L. R. A. (N. 8S.) 624, that the State court has no 
jurisdiction to protect the interests of the attaching 
creditor against trespassers, and therefore he must 
resort to the Federal court for protection. 


A covenant by the purchaser of the water rights 
upon a parcel of land, with the vendor, who is the 
owner of an adjacent lot, to carry and convey suffi- 
cient water to the residence of the covenantee for 
the ample use and accommodation of such residence 
and its occupants, is held, in Atlanta, K. & N. R. Co. 
v. McKinney (Ga.), 6 L. R. A. (N. S.) 436, to run 
with the land, and to bind the successor in title of 
the covenantor. 


The unsupported denial of the grantor is held, in 
Ford v. Ford (App. D. C.), 6 L. R. A. (N. S.) 442, 
not to be sufficient to impeach a deed properly signed 
and acknowledged. 


An unsatisfied judgment against the agent of an 
undisclosed principal is held, in Lindquist v. Dickson 
(Minn.), 6 L. R. A. (N. 8S.) 729, not to-be a bar to 
an action against the undiscovered principal when 
discovered, if the plaintiff was ignorant of the fact 
of agency when he prosecuted his action against the 
agent. 


One furnishing electricity for lighting purposes is 
held, in Phelan v. Louisville Electric Light Co. (Ky.), 
6 L. R. A. (N! 8.) 459, not to be an insurer against 
injury to persons whose duties require them to be 





near the wires, but to be required to exercise the 
highest care to prevent such injury. 


Proof of the falling of a trolley pole from an elec. 
tric car, when it stopped at a usual stopping place, 
upon a person standing there for the purpose of get. 
ting upon the car, is held, in Cincinnati Traction Co, 
v. Holzenkamp (Ohio), 6 L. R. A. (N. 8.) 800, to 


raise a presumption of negligence on the part of the 
traction company. 


A grantee who, in dealing with a grantor unalile to 
read, deliberately alters the terms of the agreement, 
and, when requested to read the deed which he has 
prepared, begins to do so, but desists on the plea of 
lack of time, and secures the signature upon his as. 
surance that the deed correctly expresses the agree 
ment, is held, in Griffin v. Roanoke R. & L. Co. (N, 
C.), 6 L. R. A. (N. 8.) 463, not to be able to escape 
liability for his fraud by pleading the negligence of 
the grantor. 


The mere fact that one, in securing the exchange 
by a bank of the note of a third person for his own, 
is in such desperate circumstances that he can have 
no reasonable anticipation or hope of ever being able 
to pay his note is held, in German Nat. Bank v. 
Princeton State Bank (Wis.), 6 L. R. A. (N. 8.) 
556, not to be sufficient to vitiate the transaction 
and entitle the bank to a return of the note, if he 
has not formed an intention not to pay. - 


The occupant of property is held, in Dahlin y. 
Walsh (Mass.), 6 L. R. A. (N. 8S.) 615, to owe no 
duty to pedestrians to keep the sidewalk free from 
ice and snow coming thereon from natural causes, or 
to guard ‘against accident by scattering ashes or using 
other like precautions, whether or not any publie 
duty is imposed upon him by municipal ordinances. 

The vacation of a portion of a street, whereby a 
person’s right of ingress and egress from one direc 
tion is cut off, leaving his property fronting on a cul- 
de-sac, or blind alley, is held, in Vanderburgh v. 
Minneapolis (Minn.), 6 L. R. A. (N. 8.) 741, to in 
flict on him an injury special and peculiar to his 
property, and not common to the public at large, and 
to entitle him to compensation under the constitu- 
tional provision forbidding the taking or damaging 
of private property for a public use without compen- 
sation. 


A man who failed to furnish medical assistance to 
his wife during her confinement is held, in Westrup 
v. Com. (Ky.), 6 L. R. A. (N. S.) 685, not to be 
guilty of involuntary manslaughter if his failure to 
secure a physician is due to her insisting that she 
could manage the case without such aid, and he, 
after assisting her all he could, and upon discover- 
ing her peril, called upon neighbors for assistance, 
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and then secured a physician, whose services did not 
then prevent death. 


A man who conveys his property to a woman in 
consideration of her marrying him, which she subse- 
quently does, is held, in Jackson v. Jackson (IIl.), 6 
L. R. A. (N. 8.) 785, not to be able to reclaim the 
property upon a subsequent estrangement, although 
he claims that a part of the consideration is her 
promise to be a kind and dutiful wife and use the 
property for their joint benefit, and support him in 
his old age, 


The right of an infant to recover damages for loss 
of service during minority, arising from personal in- 
jury, is denied in Comer v. W. M. Ritter Lumber Co. 
(W. Va.), 6 L. R. A. (N. S.) 552. 


The right to an injunction to prevent the garnish- 
ment of a laborer’s wages is denied in Sturges v. 
Jackson (Miss.), 6 L. R. A. (N. 8.) 491, although 
they are by statute exempt from garnishment, and a 
rule of the employer provides that employees whose 
wages are garnished will be discharged. 


The right to an injunction to restrain the continu- 
ous casting of debris upon complainant’s property by 
blasting, is sustained in Central Iron & C, Co. v. 
Vanderheurk (Ala.), 6 L. R. A. (N. 8S.) 570, although 
negligence alleged in the bill is not sustained by the 
proof. 


The right to a mandatory injunction to compel a 
municipal corporation to designate the _ streets 
through which mains are to be laid, and the location 
of hydrants according to the terms of its contracts 
for the construction 
tained in Gadsden v. 
8.) 781, where it is 


of a water works plant, is sus- 
Mitchell (Ala.), 6 L. R. A. (N. 
impossible for the contractor to 
prosecute his work until these things are done. 


The right of the State, through its Attorney-Gen- 
eral, to apply to the Supreme Court for an injune- 
tion to restrain the consummation of a conspiracy to 
violate the election laws, by padding registration 
lists, permitting repeating and falsifying returns, is 
upheld in People ex rel. Miller v. Tool (Colo.), 6 L. 
R. A, (N. 8S.) 822. 


The trustee in a deed of trust, who, pending the 
redemption period after foreclosure sale, collects in- 
surance money on the property, is held, in Rawson v. 
Bethesda Baptist Church (Ill.), 6 L. R. A. (N. 8.) 
448, to have no right to refuse to turn it over to the 
mortgagor on the theory that his interest in the 
property has ceased. 


An insurance company which wrote a policy insur- 
ing a railroad company. against its liability as em- 
ployer for personal injuries to employees, and de- 
fended an action brought by the widow of an em- 





ployee for his death, and compromised it for a cer- 
tain amount, the receipt which she signed setting 
forth that she received the amount both as widow and 
as tutrix, though at the time she had not been ap- 
pointed tutrix, in full satisfaction of all claims, is 
held, in New Orleans & C. R. Co. v. Maryland Casu- 
alty Co. (La.), 6 L. R. A. (N. 8S.) 562, to be liable 
to the railroad company for the full amount recov- 
ered in a subsequent suit against it by the widow as 
tutrix, and not to be entitled to credit thereon the 


amount which it had paid to compromise the former 
action. 


The words “sun stroke,’ when used in an insur- 
ance policy in describing one of the risks covered, are 
held, in Continental Casualty Co. v. Johnson (Kan.), 
6 L. R. A. (N. 8.) 609, not to be limited to an effect 
produced by the heat of the sun, unless the context 
or other special considerations require it, but to in- 


clude injury resulting from exposure to the heat of a 
furnace, 


Acceptance, without reading it, of a fire insurance 
policy issued upon parol -application without any 
representation as to title, which contains a provision 
that, except in case of an agreement indorsed on or 
added to the policy, it shall be void if the subject of 
insurance be a building on ground not owned by the 
insured, is held, in Wyandotte Brewing Co. v. Hart- 
ford F. Ins. Co. (Mich.), 6 L. R. A. (N. 8.) 852, 
to be binding upon the applicant, and to bar recoy- 
ery by him for loss, if the building is on leased prop- 
erty, which fact was not known to the insurer or its 
agent. 


One who, without negligence, and in good faith, 
purchases and sells a beverage as non-intoxicating, is 
held, in State v. Powell (N. C.), 6 L. R. A. (N. 8S.) 
477, not to be guilty of a violation of the liquor law, 
although the beverage proves to be intoxicating, and 
the statute does not expressly make intent an ele- 
ment of the crime. 


An ordinance providing that “hereafter” it shall 
not be lawful for anyone to set up or establish any 
place where liquor is sold at retail by the glass 
without the permission of the city council previously 
applied for in writing, accompanied by the written 
consent of a majority of the bona fide property hold- 
ers within 300 feet of the proposed location of such 
place of sale, is held, in New Orleans v. Smythe 
(La.), 6 L. R. A. (N. S.) 722, not to be unconstitu- 
tional as a discrimination in favor of saloons and 
bar-rooms already opened and established at the date 
of the ordinance. 


The validity, at common law and under the Con- 
stitution and statutes of the State, of joint-stock 
companies, is sustained in Spotswood v. Morris 
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(Idaho), 6 L. R. A. (N. 8S.) 665, provided they do 
not have or exercise any of the powers or privileges 
of corporations not possessed by individuals or part- 
nerships, 


The separate and distinct act of giving an indem- 
nifying bond to an officer by each of a number of 
creditors pursuing their remedy under separate writs 
is held, in Livesay v. First Nat. Bank (Colo.), 6 
L. R. A. (N. 8.) 598, not to constitute such credi- 
tors joint tort feasors in the taking of the property. 


The right to enforce a lien against the land in 
possession of a tenant for lumber furnished him 
with which to build a house upon it which may be 
removed at the expiration of the lease, merely be- 
cause the owner expressed in writing his consent to 
the building, is denied in Oregon Lumber Co. v. 
Beckleen (Iowa), 6 L. R. A. (N. 8.) 485, although 
the seller refused to let the tenant have the material 
without an order from the owner, and interpreted 
the writing as such order, if the owner had no 
knowledge of that fact, and was merely informed that 
his consent was necessary. 


The drilling of an artesian well is held, in Role- 
witch v. Harrington (S. D.), 6 L. R. A. (N. S.) 
650, to be within the meaning of a statute giving a 
lien for labor on any building or other improvement 
on land. 


That a court of equity will not restrain a sale 
under power of sale contained in a mortgage because 
the statute of limitations has run against an action 
to foreclose it is declared in House v. Carr (N. Y.), 
6L. R. A. (N. 8.) 510. 


That equity will not cancel a real estate mortgage 
securing a just debt, which concededly has not been 
paid, at the suit of the mortgagor or one standing 
in his shoes, when the only ground urged for such re- 
lief is that the statute of limitations is available as 
a defense against its foreclosure, is declared in Tracy 
v. Wheeler (N. D.), 6 L. R. A. (N. 8.) 516. 


The cause of action for breach of contract to devise 
land in consideration of services rendered is held, in 
Goodloe vy. Goodloe (Tenn.), 6 L. R. A. (N. 8.) 703, 
to arise upon breach; and the right to recover for 
the value of all the services, although part were ren- 
dered beyond the statutory limitation period, is sus- 
tained. 


A verdict of guilty, set aside and followed by an 
acquittal, is held, in MacDonald v. Schroeder (Pa.), 
6 L. R. A. (N. 8.) 701, not to be conclusive evidence 
of probable cause, in an action for malicious prosecu- 
tion. . 


The right to a mandamus to compel the Governor 
to perform a merely ministerial duty is sustained in 





—— 


State ex rel. Irvine v. Brooks (Wyo.), 6 L. R. A. (N, 
8.) 750. 


The ordinary work of a section gang on or aiong 
the track of a railroad is held, in Dunn v. Chicago, 
R. I. & P. R. Co. (Iowa), 6 L. R. A. (N. 8S.) 452, 
not to be so connected with the use and operation of 
the railway as to bring it within the intendment of 
a statute rendering railroad companies liable to one 
employee for the negligent act of another when en- 
gaged in such use and operation, so as to make the 
railroad company liable for an injury resulting from 
the negligent act of another of the gang when so em- 
ployed. 


The use, on a boat furnished to convey workmen 
to and from their work, of swivel oarlocks, which 
are the kind in common use, is held, in Chrismer y. 
Bell Teleph. Co. (Mo.), 6 L. R. A. (N. 8S.) 492, not 
to be negligence merely because, under certain cir- 
cumstances, they cannot be unshipped readily, and 
might cause the overturning of the boat. 


A contract for the hiring for a certain time, at a 
certain price, of a team and carriage, which by its 
terms is one of bailment, is held, in McColligan y. 
Pennsylvania R. Co. (Pa.), 6 L. R. A. (N. 8.) 544, 
not to be converted into a contract of service, so as to 
render the owner liable for the acts of the hirer, by 
the facts that the contract provides for the rates to 
be charged upon subletting the outfit, limits the ter- 
ritory in which it may be used and the kind of work 
which can be done, and that the owner employs an 
agent to supervise this branch of his business, secure 
men to undertake the work, and make contracts with 
them, and enforce their terms and conditions, which 
may be done by cancellation of the contract. 


One whose employee, in recovering possession of 
property sold under contract which is not complied 
with, uses force, is held, in Grant v. Singer Mfg. Co. 
(Mass.), 6 L. R. A. (N. S.) 567, not to be absolved 
from liability for tort because he had given instruc- 
tions that all men hired to recover such property 
should be hired to do so without using force. 


The liability of a railroad company for injury in- 
flicted by its foreman in wrongfully and wantonly 
throwing out ashes and embers from the engine upon 
a person standing beside the track on a private cross- 
ing is sustained in Louisville & N. R. Co. v. Eaden 
(Ky.), 6 L. R. A. (N. 8S.) 581. 


That a track repairer engaged in tamping gravel 
under a tie is not bound, as matter of law, constantly 
to look and listen for trains approaching from behind 
him, is declared in St. Louis, I. M. & S. R. Co. v. 
Jackson (Ark.), 6 L. R. A. (N. 8.) 646, where it is 
customary for signals to be given to laborers so em- 
ployed upon approach of trains. 
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